
 
 
 

 
 

COUNCIL MEETING PROCEDURES DURING DISASTER PERIOD 
 

COVID-19 (Coronavirus) provides a unique concern in that gathering members of the public, City Council, and City staff 
within a physical setting constitutes a public health risk.  The Texas Open Meetings Act (Ch. 552, Tx. Gov’t Code) does not 
contemplate an instance where a governing body meeting might be completely virtual to avoid further spread of COVID-
19.  However, on March 16, 2020, the Texas Governor suspended certain requirements of the Open Meetings Act to permit 
open meetings to occur in a fully virtual setting (e.g., telephonic or videoconference meeting). 
 
Based upon the above stated concerns and actions from the state government, the City Council will temporarily hold its 
meetings subject to the following: 
 

• The public, City Council, and City staff can engage in self-isolation and social distancing as recommended by the 
Centers for Disease Control and the State of Texas; 

• The public can hear open deliberations by City Council; and 
• The public can interact with City Council during public comment. 

 
The following provides a basic framework with which City Council will hold its meetings.  Please keep in mind the following: 
 

1. Please be patient as City staff implements the process and technology involved; 
2. Understand that the process may change moving forward.   
3. Should you wish to participate in the meeting, the earlier the better.  For example, you may wish to email City 

Council prior to the meeting.  Should you wish to speak to Council, the earlier that you can call and line-up to 
speak the better. 

 
Here then is the process that City Council will use for its meetings: 
 

1. Any person who wishes to speak on an agenda item must call be telephone between 5:00 pm and 5:30 pm.  A 
speaker must register with the Moderator by providing a first and last name, an address, and identify the item to 
address.  Anyone calling after 5:45 pm will not be registered to speak.  After registering, the speaker must remain 
on hold and the call will be muted until the appropriate time.  The speaker will be able to hear the meeting.  At 
some point, the speaker will be prompted to enter the discussion by stating your full name and address.  The 
speaker may speak for up to three minutes.  Should the speaker get disconnected, it is the speaker’s responsibility 
to call back. 

2. Any person who wishes to submit a written comment on an agenda item may do so in one of the following ways.  
Comments must include a name, address, and the relevant item.  Comments that do no include such information 
will not be read. 

a. Comments may be dropped off at the City Hall Utility Payments Drop-Box by 5:30 pm the evening of the 
meeting. 

b. Alternatively, comments can be email to cmcdonald@marblefallstx.gov and must be received by 5:30 pm 
the evening of the Council Meeting. 
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ALTERNATIVE CITIZEN/PUBLIC PARTICIPATION GUIDELINES 
(Due to COVID-19 Pandemic Disaster Declaration) 

 
Despite the necessity to restrict public access to Marble Falls City Council Meetings in the interest of public health during 
COVID-19 pandemic, citizens and visitors are welcome to participate in Marble Falls City Council Meetings in an 
alternative way as outlined below. 
 
Instructions for Callers: 
Dial the following number: 
1-346-248-7799  
 
When your call is answered you will hear “Welcome to Zoom, enter the Meeting ID followed by pound.”  Enter the Meeting 
ID below followed by the pound sign (#). 
 

The Meeting ID is 873-713-288 
 
If the moderator has not started the meeting yet, you will hear “The meeting has not started yet, please hold or call back 
later.”  If you decide to call back later, please do so before 5:45 pm. 
 
Once you have called into the meeting, your microphone will be placed on mute and your call will be placed in the call 
queue.  At this point, you will hear silence on the phone.  Please do not hang up.  The moderator will unmute your 
microphone as he/she is going down the list.  Once the meeting has started, you will be able to listen to proceedings even 
if your microphone is muted. 
 
The moderator will be accepting calls starting at 5:00 pm.  Please place your call before the 5:45 pm deadline to participate 
in order to allow time for calls to be loaded and queued.  Calls made after this time will not be answered. 
 
Instructions for written comments: 
Written comments will be read into record, and can be provided in two different ways: 
 
OPTION 1 by hard copy – Comments may be dropped off at the City Hall Utility Payments Drop-Box on the west side of 
City Hall by 5:30 pm the evening of the Council Meeting.  You are required to provide your first and last name, address, 
and identify the item you wish to comment on. 
 
OPTION 2 by email – Comments can be emailed to cmcdonald@marblefallstx.gov and must be received by 5:30 pm the 
evening of the Council Meeting.  You are required to provide your first and last name, address and identify the item you 
wish to comment on. 
 
For either option, please provide all required information in order for your comments to be accepted.  Thank you for your 
participation! 
 

mailto:cmcdonald@marblefallstx.gov
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NOTICE OF MEETING 
GOVERNING BODY OF MARBLE FALLS, TEXAS 

Tuesday, April 21, 2020 – 6:00 PM 
TELEPHONIC MEETING 

DIAL IN TO PARTICIPATE:  1-346-248-7799 
MEETING ID:  873-713-288 

              
 
In accordance with the order of the Office of the Governor issued March 16, 2020, the Marble Falls City 
Council will meet in regular session at 6:00 PM on April 21, 2020 by telephone conference in order to 
advance the public health goal of limiting  face-to-face meetings (also called “social distancing”) to slow 
the spread of the Coronavirus (COVID-19).  There will be no physical location for the meeting.  The 
meeting agenda and packet are posted online at www.marblefallstx.gov. 
 
The public dial-in number to participate in the meeting is 1-346-248-7799 
The Meeting ID to the public meeting is 873-713-288 
 
The public will be permitted to offer public comments telephonically as provided by the agenda and as 
permitted by the presiding officer during the meeting.  A recording of the telephonic meeting will be made 
and will be available to the public in accordance with the Open Meetings Act upon written request. 
 
This notice is posted pursuant to the Texas Government Code, Chapter §551-Open Meetings. 
 
1. CALL TO ORDER AND ANNOUNCE QUORUM IS PRESENT 

 
2. INVOCATION 

 
3. PLEDGE OF ALLEGIANCE TO THE FLAG OF THE UNITED STATES AND TO THE TEXAS FLAG.  

“Honor the Texas Flag; I pledge allegiance to thee, Texas, one state under God, one and indivisible.” 
 

4. UPDATES, PRESENTATIONS, PROCLAMATIONS AND RECOGNITIONS 
 

5. CITIZEN COMMENTS.  This is an opportunity for citizens to address the City Council concerning an issue of 
community interest that is not on the agenda.  Comments on a specific agenda item must be made when the 
agenda item comes before the Council.  The Mayor may place a time limit on all comments.  Any deliberation of 
an issue raised during Citizen Comments is limited to a statement of fact regarding the item; a statement 
concerning the policy regarding the item or a proposal to place the item on a future agenda. 
 

6. CONSENT AGENDA.  The items listed are considered to be routine and non-controversial by the Council and 
will be approved by one motion.  There will be no separate discussion of these items unless a Councilmember so 

http://www.marblefallstx.gov/
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requests, in which case the item will be removed from the Consent Agenda prior to a motion and vote.  The item 
will be considered in its normal sequence on the Regular Agenda. 

 
(a) Approval of the minutes of the April 7, 2020 regular meeting.  Christina McDonald, City 

Secretary 
 

(b) Approval of Resolution 2020-R-04B continuing the Disaster Declaration previously issued 
on March 19, 2020 by Mayor John Packer and extended to April 21, 2020 on March 26, 
2020 by the City Council, until May 19, 2020 at 11:59 pm Central Standard Time in 
response to the spread of COVID-19.  Russell Sander, Fire Chief 
 

7. REGULAR AGENDA.  Council will individually consider and possibly take action on any or all of the following 
items 

 
(a) Discussion and Action on the approval of a Construction Improvement Agreement for 7 

Fall Marbles, City of Marble Falls, Burnet County, Texas.  Valerie Kreger, Director of 
Development Services 

 
(b) Discussion and Action regarding the Parks and Recreation Program, maintenance and 

Lakeside 1a Project Budget Adjustments.  Lacey Dingman, Director of Parks and 
Recreation 
 

(c) Discussion and Action on the proposed project approaches and agreeing to enter into a 
Project Agreement with U.S. Department of Agriculture (USDA) Natural Resources 
Conservancy Service (NRCS) Emergency Watershed Protection (EWP) Program, which has 
awarded the City of Marble Falls a total of $2,284,607.47 for design and construction of 
five sites that sustained damage from the October 2018 flood event.  Kacey Paul, City 
Engineer 
 

(d) Discussion and Action regarding a contract for engineering services with Miller Gray, Inc., 
for engineering design, permitting, and bid phase services for all five sites identified in the 
Emergency Watershed Protection (EWP) Program Grant.  Kacey Paul, City Engineer 
 

(e) Discussion and Action on Resolution 2020-R-04D expressing intent to finance 
expenditures to be incurred by the City for project costs associated with the Emergency 
Watershed Protection (EWP) Program, including engineering design, permitting, and 
construction for the five identified sites.  Kacey Paul, City Engineer 
 

8. CITY MANAGER’S REPORT 
• COVID-19 response  
• Update on TXDOT’s sidewalk construction on Hwy. 281 between Third Street and 

Broadway 
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9. EXECUTIVE SESSION 

 
10. RECONVENE INTO OPEN SESSION FOR POSSIBLE ACTION RESULTING FROM ITEMS 

DISCUSSED IN EXECUTIVE SESSION 
 
11. ANNOUNCEMENTS AND FUTURE AGENDA ITEMS 
 
12. ADJOURNMENT 

 
“The City Council reserves the right to adjourn into Executive Session at any time during the course of this meeting to 
discuss any matters listed on the agenda, as authorized by the Texas Government Code, including, but not limited to, 
Sections 551.071 (Consultation with Attorney), 551.072 (Deliberations about Real Property), 551.073 (Deliberations 
about Gifts and Donations), 551.074 (Personnel Matters), 551.076 (Deliberations about Security Devices), 551.087 
(Economic Development), 418.183 (Deliberations about Homeland Security Issues) and as authorized by the Texas 
Tax Code, Section 321.3022 (Sales Tax Information).” 

 
In compliance with the Americans with Disabilities Act, the City of Marble Falls will provide for reasonable 
accommodations for persons attending City Council Meetings.  To better serve you, requests should be received 24 
hours prior to the meeting.  Please contact Ms. Christina McDonald, City Secretary at (830) 693-3615. 
 

Certificate of Posting 
 

I, Christina McDonald, City Secretary for the City of Marble Falls, Texas, do certify that this Notice of Meeting was 
posting at City Hall, in a place readily accessible to the general public at all times, on the 16th day of April, 2020 at 
12:30 pm and remained so posted for at least 72 continuous hours preceding the scheduled time of said meeting. 
 

Christina McDonald 
Christina McDonald, TRMC 
City Secretary 
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April 21, 2020 
 

6. CONSENT AGENDA 
 

(a) Approval of the minutes of the April 7, 2020 regular meeting. Christina McDonald, City 
Secretary 
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STATE OF TEXAS 
COUNTY OF BURNET 
CITY OF MARBLE FALLS 
 
On this the 7th day of April 2020 the City Council convened in regular session at 6:00 pm by 
telephone conference in accordance with the Order of the Office of the Governor issued March 16, 
2020, in response to COVID-19, with notice of meeting giving time, place, date, and subject having 
been posted as described in Chapter 551 of the Texas Government Code. 
 
PRESENT: John Packer    Mayor  

Richard Westerman  Mayor Pro-Tem 
William (Dee) Haddock Councilmember 
Craig Magerkurth  Councilmember 
Celia Merrill   Councilmember  
Reed Norman   Councilmember 
Dave Rhodes   Councilmember  

  
ABSENT:  None 
 
 STAFF:   Mike Hodge   City Manager 
   Caleb Kraenzel   Assistant City Manager 
   Christina McDonald  City Secretary 
   Christian Fletcher  Executive Director 
   Midge Dockery  EDC Business Development Coordinator  
   Baron Sauls   Director of Finance 
   Valerie Kreger   Director of Development Services 
   Russell Sander   Fire Chief 
   Mark Whitacre  Police Chief 
   Patty Akers   City Attorney 
   Angel Alvarado  Human Resources Coordinator 
   James Kennedy  Public Works Director 
   Tommy Crane   Fire Marshal  
   Kacey Paul   City Engineer 
 
VISITORS:  Connie Swinney (The Highlander), Rene Rosales (Councilmember Elect Place 3) 
 
1. CALL TO ORDER AND ANNOUNCE QUORUM IS PRESENT.  Mayor Packer called the meeting 

to order at 6:01 pm and announced the presence of a quorum. 
 

2. INVOCATION.  Councilmember Merrill gave the invocation. 
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3. PLEDGE OF ALLEGIANCE TO THE FLAG OF THE UNITED STATES AND TO THE TEXAS FLAG.  
Mayor Packer led the pledges. 
 

4. UPDATES, PRESENTATIONS, PROCLAMATIONS AND RECOGNITIONS.  There were no 
updates, presentations, proclamations or recognitions. 

 
5. CITIZEN COMMENTS.  There were no citizen comments. 

 
6. CONSENT AGENDA.   

(a) Approval of the minutes of the March 17, 2020 special meeting and regular meeting and 
the March 26, 2020 special meeting and joint special meeting.   
 

(b) Approval of Resolution 2020-R-04A, a Resolution responding to the application of 
ATMOS Energy Corporation – MidTex Division, to increase rates under the gas reliability 
infrastructure program, suspending the effective date of the application for forty-five 
days, authorizing the city to continue to participate in a coalition of cities known as the 
“ATMOS Texas Municipalities”.   
 
Councilmember Merrill made a motion to approve the consent agenda.  Councilmember 
Haddock seconded the motion.  The motion carried by a vote of 7-0. 
 

7. REGULAR AGENDA.   
(a) Discussion and Action on Ordinance 2020-O-04B regarding acceptance of petitions to 

extend the City of Marble Falls’ Extra-Territorial Jurisdiction (ETJ) boundary to include an 
additional 88 acres, more or less, which is a portion of a 187.21-acre tract of land already 
located within the ETJ out of the F.S. Early Survey No. 15, and a 40.258-acre and a 9.824-
acre tract of land out of the John Harper Survey No. 14, Abstract No. 393, and including 
certain adjacent right-of-way, being real property contiguous to the existing ETJ boundary; 
and accepting a right of way annexation agreement for future annexation into the city 
limits of certain right of way adjacent to the 187.21 acre tract, all of which property is 
generally located east of the city limits on FM 1431 on County Road 342.  Valerie Kreger, 
Director of Development Services addressed Council.  Mayor Pro-Tem Westerman made a 
motion to approve Ordinance 2020-O-04B.  The motion was seconded by Councilmember 
Rhodes and carried by a vote of 7-0. 

 
(b) Discussion and Action regarding a Development Agreement between the City of Marble 

Falls, the Jenkins Organization, Inc., and Leslie and Deana Holt and Dennis and Martha 
Sells (landowners) for development of two tracts of land with Conceptual Land Plan within 
the City’s Extra-Territorial (ETJ) east of the city limits located on County Road 342 and 
authorizing the City Manager to execute said agreement.  Valerie Kreger, Director of 
Development Services addressed Council.  Developer Kyle Jenkins gave a brief presentation 
and answered questions from Council.  After some discussion, Mayor Pro-Tem Westerman 
made a motion to approve the Development Agreement as presented.  The motion was 
seconded by Councilmember Norman and carried by a unanimous vote (7-0). 
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(c) Discussion and Action authorizing the Mayor to enter into an Economic Development 

Agreement between the City of Marble Falls, the Marble Falls Economic Development 
Corporation and R. Cockrell Enterprises LLC, providing financial support related to 
development costs associated with the Marble Falls Putters and Gutters location. Caleb 
Kraenzel, Assistant City Manager addressed Council.    Councilmember Rhodes made a motion 
to approve the Economic Development Agreement between the City of Marble Falls, the 
Marble Falls Economic Development Corporation and R. Cockrell Enterprises LLC.  The motion 
was seconded by Councilmember Merrill and carried by a vote of 7-0. 
 

8. CITY MANAGER’S REPORT 
• Update on COVID-19 response in Burnet County.  City Manager Mike Hodge and Fire 

Chief Russell Sander provided the update, followed by an update from Mayor Packer 
regarding business owners that are not considered essential still operating. 

• Update on EDC Small Business Loans in connection with Coronavirus Pandemic.  City 
Manager Mike Hodge provided the update.   
 

9. EXECUTIVE SESSION.  Council did not convene to Executive Session. 
 
10. RECONVENE INTO OPEN SESSION FOR POSSIBLE ACTION RESULTING FROM ITEMS 

DISCUSSED IN EXECUTIVE SESSION.  No action was taken. 
 
11. ANNOUNCEMENTS AND FUTURE AGENDA ITEMS.  There was no discussion regarding future 

agenda items. 
 

12. ADJOURNMENT.  There being no further business to discuss, Councilmember Rhodes made 
a motion to adjourn.  The motion was seconded by Councilmember Haddock.  The meeting 
was adjourned at 7:21 pm. 

 
              
        John Packer, Mayor 
 
ATTEST: 
 
      
Christina McDonald, TRMC 
City Secretary 
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April 21, 2020 
 

6. CONSENT AGENDA 
 

(b) Approval of Resolution 2020-R-04B continuing the Disaster Declaration previously issued 
 on March 19, 2020 by Mayor John Packer and extended to April 21, 2020 on March 26, 
 2020 by the City Council, until May 19, 2020 at 11:59 pm Central Standard Time in 
 response to the spread of COVID-19.  Russell Sander, Fire Chief 
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Council Agenda Item Cover Memo 
April 21, 2020 

 
  
Agenda Item No.:   6(b)  
Presenter: Russell Sander, Fire Chief  
Department:  Fire Rescue 
Legal Review:  ☐  
 

AGENDA CAPTION 
 
Approval of Resolution 2020-R-04B continuing the Disaster Declaration previously issued 
on March 19, 2020 by Mayor John Packer and extended to April 21, 2020 on March 26, 
2020 by the City Council, until May 19, 2020 at 11:59 pm Central Standard Time in 
response to the spread of COVID-19.   
     

BACKGROUND INFORMATION 
  
The attached Resolution extends the Disaster Declaration related to the COVID-19 
pandemic to the second Council Meeting in May, May 19, 2020. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



6(b) - Page 2 of 3 

RESOLUTION NO. 2020-R-04B 
 

A RESOLUTION OF THE CITY OF MARBLE FALLS TEXAS, 
CONSENTING TO THE EXTENSION OF THE DECLARATION OF 
LOCAL DISASTER EXECUTED BY MAYOR JOHN PACKER ON 
MARCH 19, 2020 UNTIL MAY 19, 2020 AT 11:59 P.M. CENTRAL 
STANDARD TIME; AND PROVIDING AN EFFECTIVE DATE. 
 

WHEREAS, the City of Marble Falls is a Home Rule municipality acting pursuant to Chapter 9 
of the Local Government Code; and 
 
WHEREAS, in December 2019 a novel coronavirus, now designated COVID-19, was detected in 
Wuhan City, Hubei Province, China. Symptoms of COVID-19 include fever, cough, and shortness 
of breath. Outcomes have ranged from mild to severe illness, and in some cases death; and 
 
WHEREAS, on March 11, 2020 the World Health Organization (WHO) declared COVID-19 as 
a pandemic; and 
 
WHEREAS, on March 13, 2020, Texas Governor Greg Abbot issued a proclamation declaring a 
state of disaster for all counties within the State of Texas in response to the spread of COVID-19; 
and 
 
WHEREAS, on March 19, 2020, Mayor John Packer executed a Declaration of Local Disaster, 
for the City of Marble Falls pursuant to section 418.108(a) of the Texas Government Code; and 
 
WHEREAS, in order to extend the Declaration of Local Disaster for a period longer than seven 
days, the City Council must consent to such an extension pursuant 418.108(b) of the Texas 
Government Code; and 
 
WHEREAS, on March 26, 2020, the City Council, by majority vote, extended the Declaration of 
Local Disaster until April 21, 2020 at 11:59 p.m. central standard time; and 
 
WHEREAS, by majority vote, the City Council by this resolution has consented to such an 
extension of the declaration of local disaster until May 19, 2020 at 11:59 p.m. central standard 
time. 
 
NOW THEREFORE BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF 
MARBLE FALLS, TEXAS: 
 
SECTION ONE. That, in accordance with Section 418.108(b) of the Texas Government Code, 
the City Council hereby consents to allow the declaration of local disaster to be extended until 
May 19, 2020 at 11:59 p.m. central standard time. 
 
SECTION TWO. This resolution shall be effective immediately from and after its passage.  
 
ADOPTED AND APPROVED, this 21st day of April, 2020. 
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CITY OF MARBLE FALLS:    ATTEST: 
 
________________________________   ___________________________ 
Mayor John Packer      Christina McDonald, City Secretary 
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April 21, 2020 
 

7. REGULAR AGENDA 
 

(a) Discussion and Action on the approval of a Construction Improvement Agreement for 
7 Fall Marbles, City of Marble Falls, Burnet County, Texas. Valerie Kreger, Director of 
Development Services 

 
 

 
 
 
  
 
  
 
 

 
 

 
 
 

 
  
 
 
 
  
 
  
 

 



7 (a) - Page 1 of 14 

 
 

Council Agenda Item Cover Memo 
April 21, 2020 

 
 
Agenda Item No.: 7(a) 
Presenter:  Valerie Kreger, Director of Development Services 
Department:   Development Services 
Legal Review:  
 

AGENDA CAPTION 
Discussion and Action on the approval of a Construction Improvement Agreement for 
7 Fall Marbles, City of Marble Falls, Burnet County, Texas.  

BACKGROUND INFORMATION 
This item is regarding the Construction Improvement Agreement for the public 
improvements at 7 Fall Marbles. The Final Plat for the same was approved by City 
Council on November 5, 2019. The Construction Improvement Agreement is the 
mechanism that allows the developer to enter into an agreement with the City and 
post fiscal for cost of the proposed improvements in order to record the Final Plat prior 
to construction of the public improvements. 

The Final Plat of 7 Fall Marbles is 1.2761 acres of unplatted land being subdivided 
into one lot. The Preliminary Plat was approved by City Council on October 1st 2019. 
The proposed lot is located at the southeast corner of US 281 and E. RM 2147. The 
zoning of the property is General Commercial (GC) District, with the intended use 
Vehicle Gas and Fueling Station. The GC district requires a minimum lot width of 50 
feet and there is no minimum lot size. The proposed lot meets the minimum lot width 
requirement of the GC District. This subdivision does not include any new roadway. 
There are access easements dedicated by separate instrument that will allow access 
from US 281 and RM 2147.  

Utility extensions will be made for water and wastewater connecting to the available 
lines just south of this property that run parallel to US 281. The proposed utility 
extensions are to be located within a utility easement, outside of Texas Department of 
Transportation (TxDOT) right-of-way, to be dedicated to the City by separate 
instrument. The public improvements will include extension of an 8-inch water line 
extending from the 16-inch line and a water tank which will be chlorinated and then re-
introduced into the 8-inch line to the new lot.  

The developer is required to enter into a Construction Improvement Agreement by 
which he agrees to complete all public improvements required for the subdivision in 
order to record the Final Plat and sell any of the lots. The required civil engineering 
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documents (Construction Plans) for the extension of the public infrastructure have 
been submitted to the City. All proposed design must meet the city’s requirements 
prior to recordation of the Final Plat and commencement of construction. 

This item is for consideration of a Construction Improvement Agreement. No 
notification of adjacent property owners is required. 

RECOMMENDATION 
Approval of the Construction Improvement Agreement for 7 Fall Marbles, subject to 
final approval of the construction plans and the applicant’s posting of fiscal surety with 
the City for the proposed public improvements. 
Memo Contents: 

• Informational map produced by City Staff  Page 3 
• Construction Improvement Agreement   Pages 4 - 14 

o Exhibit A Final Plat     Page 12 
o Exhibit B Public Improvements   Page 13 
o Exhibit C Construction Estimate   Page 14 
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STATE OF TEXAS  § 
    § CONSTRUCTION AGREEMENT  
COUNTY OF BURNET § 
 

The CITY OF MARBLE FALLS ("City"), a home rule municipal corporation situated 
in Burnet County, Texas, and 7 Fall Marbles, LLC (Davenport, John) (“Developer”), make 
and enter into this Construction Agreement (“Agreement”), dated and effective on the date of the 
last party to sign this Agreement (“Effective Date”).    

RECITALS  

WHEREAS, the subdivision regulations require that the Developer make various 
improvements (the “Improvements”) extending City’s roadway system, and extending City’s 
water system by connecting to the existing water line, upon the Land described in Exhibit “A”;  

WHEREAS, the Developer has received a construction permit from the City that allows 
for said Improvements, consistent with Exhibit “B”. 

WHEREAS, the Developer has agreed to construct the Improvements at Developer’s 
sole cost and expense; 

WHEREAS, the City is authorized by subchapter C, § 212.071 et. seq. (Developer 
Participation in Contract for Public Improvements) of the Texas Local Government Code 
to execute a contract with a developer of land in the municipality to construct public 
improvements without complying with the notice and competitive sealed bidding procedure of 
Chapter 252 of the Texas Local Government Code; and 

WHEREAS, as provided in § 212.071 of the Texas Local Government Code, the 
Developer and the City agree that the Developer shall construct the Improvements and associated 
improvements as generally depicted in Exhibit “B”, attached hereto and incorporated herein for 
all purposes; and  

 
WHEREAS, the City has determined that this Agreement and the Developer’s 

construction of the Improvements can be accomplished in a cost efficient manner, will therefore 
result in an economic benefit to local taxpayers, and is in the best interests of the citizens of the 
City; and  

 
NOW THEREFORE, in consideration of these premises, the mutual covenants set forth 

herein and other good and valuable consideration, the receipt and sufficiency of which both 
Parties acknowledge, the City and Developer agree as follows:  

 
 
 
 



7 (a) - Page 5 of 14 

1. DEFINITIONS.  
 
A. City means the City of Marble Falls, a Texas home-rule city and municipal corporation 

situated in Burnet County, and includes its representatives, agents, assigns, inspectors, 
contractors, employees and consultants. 

 
B. Developer means 7 Falls Marbles, LLC, owners. 
 
C. Effective Date means the date on which the last party executes this Agreement. 
 
D. Land means the property described in Exhibit “A”. 
 
E. Notice means any formal notice or communication required or permitted to be given by 

one Party to another by this Agreement. 
 
F. Parties mean the City and Developer.  
 
G. Project means the public improvements to be constructed on the Developer’s property as 

depicted in Exhibit “B”. 
 
H. Improvements means the water line and associated facilities necessary to connect the 

existing water line to provide potable water service to the Project in accordance with the 
plans approved by the City and attached hereto as Exhibit “B”.  

 
 

2. PARTIES’ OBLIGATIONS 
 

Developer shall design and construct the Improvements in accordance with all applicable 
governmental rules and regulations and the terms of this Agreement. Developer further 
agrees that it shall be solely responsible for payment of any and all costs, including but not 
limited to design and construction costs, including labor and materials, arising from the 
construction of the Improvements, except as provided herein. The Developer shall be solely 
responsible for any cost associated with construction of the Improvements. 

  
The Developer shall comply with all applicable federal, state and local law including all City 
ordinances, codes and regulations in the design and construction of the Improvements.  As 
the Improvements will ultimately be owned and maintained by the City, prior to beginning 
construction of the Improvements, the Developer shall submit plans and material 
specifications to the City for review and approval of the City. Failure to obtain the City’s 
final approval prior to construction or failure to comply with all applicable federal, state and 
local law including all City ordinances, codes and regulations shall constitute a material 
breach of this Agreement and permit the City to terminate this Agreement upon written 
notice and failure of Developer to cure such breach as provided by the City’s Code of 
Ordinances and the City shall not be responsible for any costs incurred by the Developer 
through the date of termination.  In addition, Developer shall obtain all permits and inspections 
required by the City and shall be solely responsible for any costs associated with obtaining such 
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permits and inspections.  Upon execution of this Agreement, a schedule shall be submitted to the 
City Engineer as to when work will begin and be completed under this Agreement.  

 
Any work performed by a contractor or consultant of the Developer will not, under any 
circumstances, relieve Developer of its responsibilities and obligations under this Agreement.  
All work performed by the Developer or its agent shall be done in a good and workmanlike 
manner satisfactory to the City.  Any contractor or consultant hired by Developer shall, in 
Developer’s reasonable judgment, have sufficient skills and experience to properly perform the 
work described in the approved specifications and as shown on the approved construction plans, 
and shall provide adequate supervision to assure performance of the work in accordance with 
such approved plans and specifications. 

 
During construction of the Improvements, the City shall be granted entry to the construction 
site at reasonable times to inspect the progress and quality of the construction of the 
Improvements and test the construction as necessary; and as deemed appropriate in 
accordance with and in addition to section 6.4.9 of Appendix B (Development Code) of the 
City’s Code of Ordinances, and any applicable rules and regulations.  Developer shall 
provide to the City a copy of all test results ordered by the Developer. 
 
Upon satisfactory completion and prior to acceptance by the City of the Improvements and 
no later than thirty (30) days after completion of the construction of the Improvements, the 
Developer shall assign and dedicate to the City any easements Developer has or is required to 
obtain from third parties which provide water service to the Property and submit a written 
report or other written evidence of satisfactory payment by the Developer to all 
subcontractors, agents or vendors supplying material and/or equipment, as applicable for the 
construction of the Improvements. Developer shall obtain easements from third parties on an 
easement form acceptable to the City and shall assign such easement in an Assignment 
Agreement acceptable to the City. Issuance of a Certificate of Occupancy for the Project of 
Developer is subject to the Developer completing the construction of the Improvements 
pursuant to this Agreement, acceptance of the Improvements by the City and assignment of 
easements. 

 
3. TERM 

 
No Certificate of Occupancy shall be issued on the Property until the Developer has 
completed construction of the Improvements in accordance with the approved plans and 
specifications, and the City has inspected and accepted the Improvements. In any event the 
Developer shall complete construction of the Improvements no later than the dates specified 
in the schedule approved by the City Engineer, subject to delays outside of the reasonable 
control of Developer including, without limitation, force majeure events and delays by the 
City and other third parties not controlled by Developer. 
 
Unless terminated earlier as provided for herein, this Agreement shall automatically terminate 
after the construction and acceptance by the City of the Improvements. 
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If the City Engineer determines that the City’s specifications or any requirements under the law 
have not been met and the Improvements cannot be accepted by the City, then Developer shall 
be solely responsible for any necessary corrections and alterations and all costs associated with 
any necessary corrections and alterations.  The City shall not be responsible nor participate in 
any costs incurred in such instance.  If Developer does not complete the construction of the 
Improvements in accordance with the terms herein, the City may elect to terminate this 
Agreement or complete the construction and assess the Developer with any costs to complete 
the construction of the Improvements. 
 
In addition, Developer agrees to assign (to the extent assignable) a warranty on its work on the 
Improvements in accordance with the requirements of the City’s Code of Ordinances. 

 
4. BOND AND INSURANCE REQUIRED 

 
 The Developer must execute concurrently with the execution of this Agreement, a 

performance bond, letter of credit or other fiscal security for one hundred (100%) percent of 
the total estimated construction cost of the Improvements to secure fulfillment of all of the 
Developer’s obligations under this Agreement.  The performance bond or other fiscal 
security must be in a form to be approved by the City, and once executed a copy shall be 
provided to the City prior to commencement of construction of the Improvements.  The bond, 
or if applicable any other fiscal security, must be executed by a corporate surety in 
accordance with Chapter 2253, Texas Government Code and identify the City as the named 
Obligee, and the City shall be notified of termination of such fiscal security if prior to the end 
of the term of this Agreement. 

 
 The Developer must provide a copy of a general liability policy with minimum liability limits 

of $325,000.00 per occurrence with aggregate coverage of $650,000.00 and name the City as 
an additional insured. 

 
 5. INCREASED COSTS 
 

It may be anticipated that additional costs may arise regarding construction of the 
Improvements through site conditions or latent defects; however, Developer agrees that it 
will be solely responsible for payment of all costs for the Improvements whether known at 
the time of execution of this Agreement or discovered after execution of the Agreement. 

6. NOTICE OF DEFAULT; OPPORTUNITY TO CURE; REMEDIES   

Should any Party allege that the other has defaulted in the performance of any obligation 
hereunder, it will provide at least thirty (30) days written notice to the other Party specifying 
the nature of the alleged default and opportunity to cure the default before exercising any 
remedy related to the alleged default.  
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Upon the failure of either Party to comply with the provisions of this Agreement, which 
failure continues beyond the thirty (30) day notice and cure period provided above, or such 
additional period of time as may be reasonable and necessary under the circumstances, the 
other Party shall have the right to enforce the terms and provisions of this Agreement by 
specific performance, or by such other legal or equitable relief to which the non-defaulting 
Party may be entitled. 

Any remedy or relief described in this Agreement shall be cumulative of and in addition to 
any other remedies and relief available at law or in equity.  

The foregoing notwithstanding, it is understood and agreed that in addition to any other 
remedy which the City may have upon any default continuing beyond notice and cure periods 
by Developer under this Agreement, the City may terminate this Agreement and may 
withhold building or development permits for the Project or Certificates of Occupancy until 
the provisions of this Agreement are satisfied.  Developer shall remain responsible for all 
cost to construct or complete the Improvements whether or not this Agreement is terminated. 

No prior written notice shall be required to terminate this Agreement if there is an imminent 
threat to the public health, safety and welfare, and the City may take any and all actions as 
necessary to mitigate the immediate threat and assess the reasonable costs to the Developer. 

7. MISCELLANEOUS 

A. Entire Agreement. This Agreement including any attached exhibits is the entire 
agreement between the Parties and supersedes all prior or contemporaneous understandings 
or representations, whether oral or written, respecting the subject matter herein.  

B. Amendment. No amendment of this Agreement will be effective unless it is in writing 
and signed by the duly authorized representatives of the Parties hereto, which amendment 
will incorporate this Agreement in every particular not otherwise changed by the amendment. 

C. Other Instruments, Actions.  The Parties hereto agree that they will take such further 
actions and execute and deliver such other and further consents, authorizations, instruments, 
or documents as are necessary or incidental to effectuate the purposes of this Agreement.  In 
particular, Developer shall be responsible for providing City with copies of all engineering 
and construction drawings, designs and connections associated with the water and 
wastewater systems and other Improvements constructed by Developer and intended for 
acceptance by the City. 

D. No Third Party Rights or Obligations. No person or entity not a party to this 
Agreement shall have any third party beneficiary or any other rights against the parties to this 
Agreement. 

E. Applicable Law; Venue.  This Agreement shall be construed under and according to the 
laws of the State of Texas.  Jurisdiction and venue for any suit arising hereunder shall be in 
Burnet County, Texas. 
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F. Severability. The provisions of this Agreement are severable, and if any court shall ever 
hold any word, phrase, clause, sentence, paragraph, section, or other part of this Agreement 
or the application of it to any person or circumstance of competent jurisdiction to be invalid 
or unconstitutional for any reason, the remainder of this Agreement and the application of 
such word, phrase, clause, sentence, paragraph, section, or other part of this Agreement to 
other persons or circumstances will not be affected by that and this Agreement will be 
construed as if it had never contained such invalid or unconstitutional portion therein. 
 
G. Counterparts.  This Agreement may be executed in one or more counterparts, each of 
which shall for all purposes be deemed to be an original and all of which shall constitute the 
same instrument. 

 
H. Notices.  For the purposes of Notice, the addresses of the Parties will, until changed as 
provided below, be as follows:  

 
CITY: 

 
800 Third Street 
Marble Falls, Texas 78654 
Attn.:  City Manager 
Phone: (830) 693-3615 
Fax:  (830) 693-6737 

 

DEVELOPER:     

 7 FALL MARBLES, LLC 
 310 Comal St., Building A, Suite 301 
 Austin, TX 78703 

Phone: (512) 507-7048 
 

The Parties will have the right from time to time to change their respective addresses upon 
written notice to the other Party.  If any date or notice period described in this Agreement 
ends on a Saturday, Sunday or legal holiday, the applicable period for calculating the Notice 
will be extended to the first business day following such Saturday, Sunday or legal holiday. 

I. No Waiver of Development Ordinances. No waiver of any provision of this Agreement 
will be deemed to constitute a waiver of any other provision of any other agreement, or of 
any regulation, requirement or ordinance, if any, applicable to the Land or to the Project.  No 
waiver of any provision of this Agreement will be deemed to constitute a continuing waiver 
unless expressly provided for by written amendment to this Agreement; nor will the waiver 
of any default under this Agreement be deemed a waiver of any subsequent defaults of the 
same type.  Nothing herein shall waive any obligations of Developer under applicable 
ordinances, including but not limited to the Code of Ordinances or the water and wastewater 
regulations. 
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J. Attorney’s Fees. Should either Party be required to resort to litigation to enforce the 
terms of this Agreement, the prevailing Party, plaintiff or defendant, shall be entitled to 
recover its costs, including reasonable attorney’s fees, court costs, and expert witness fees, 
from the other Party.  If the court awards relief to both Parties, each will bear its own costs in 
their entirety except as otherwise specified by the court.   

K. Governmental Authority. Nothing in this Agreement shall be construed to limit, restrict, 
modify, or abrogate the City’s governmental authority or ordinances respecting the facilities 
and utility improvements contemplated by the terms of this Agreement except as specifically 
waived or modified herein or by specific action of the City Council, nor the City’s duty to 
provide for the public health, safety, and welfare in the construction or maintenance of the 
same. 

L. Assignability. This Agreement shall not be assignable by Developer without the prior 
written consent of the City. 

M. Binding Obligation. This Agreement shall be binding upon and inure to the benefit of 
the Parties and their representatives, successors, and assigns. 

N.  Indemnification. This Agreement is not intended to alter or reallocate any defense or 
immunity presently authorized to either party by law.  The City shall not be subject to any 
obligations or liabilities of the Developer incurred in the performance of this Agreement.  
Developer has voluntarily agreed to undertake the construction of the public improvements. 
DEVELOPER SHALL INDEMNIFY AND HOLD CITY HARMLESS FROM ANY 
AND ALL CLAIMS AND SUITS OF THIRD PARTIES, INCLUDING BUT NOT 
LIMITED TO DEVELOPER’S SUCCESSORS, ASSIGNS, GRANTEES, VENDORS, 
TRUSTEES OR REPRESENTATIVES, BROUGHT PURSUANT TO THIS 
AGREEMENT OR THE CLAIMS OR TYPES OF CLAIMS DESCRIBED IN THIS 
PARAGRAPH.  CITY SHALL HAVE NO RESPONSIBILITY OR OBLIGATION 
FOR INDEMNIFICATION OR DEFENSE OF DEVELOPER IN THIS 
AGREEMENT. 
 
O. Ambiguities Not to Be Construed against Party Who Drafted Agreement. The rule of 
construction that ambiguities in a document will be construed against the party who drafted it 
will not be applied in interpreting this Agreement. 
 
P.  No Special Relationship. The parties’ do not intend to create the relationship of principal 
and agent, partnership, joint venture, or any other special relationship by executing this 
Agreement. 
 
Q. Authorized Signature. The person executing this Agreement on behalf of the Developer 
warrants to the City that the Developer is a duly authorized to do so, is qualified to do 
business in the State of Texas, and that Developer has full right and authority to enter into 
this Agreement, and that every person signing on behalf of Developer is authorized to do so. 
 



7 (a) - Page 11 of 14 

 Executed on the dates set forth below, to be effective as the date of the last party to sign 
this Agreement (“Effective Date”). 
 
 

CITY OF MARBLE FALLS, TEXAS 
 
Date: _____________, 2020 By:   
      Name: John Packer  
      Title: Mayor  
 
ATTEST: 
 
       
Christina McDonald, City Secretary  

 

7 FALL MARBLES, LLC 

By: John Davenport 
Name: ________________________ 
Title: _________________________ 
Date Signed: ____________________ 
 

STATE OF ____________ § 
§ 

COUNTY OF __________ § 

This instrument was acknowledged before me on the ______ day of ________________, 
20_____, by ___________, authorized agent for ______________________, known to me to be 
the persons whose names are subscribed to the foregoing instrument, and acknowledged to me 
that they executed the same for the purpose and consideration herein expressed and in the 
capacity herein stated. 

GIVEN UNDER MY HAND AND SEAL OF OFFICE, THIS THE __________ DAY OF 
_____________ , 20_____.  
  

      Notary Public _______________  County, ________________ 

                              My commission expires ______ 
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Exhibit “A”-Plat Area (Page 1 of 1) 
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Exhibit “B” – Public Improvements (Page 1 of 1) 

 



7 (a) - Page 14 of 14 

Exhibit “C” – Construction Estimate (Page 1 of 1) 
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April 21, 2020 
 

7. REGULAR AGENDA 
 

(b) Discussion and Action regarding the Parks and Recreation Department’s program, 
maintenance, and Lakeside 1A project budget adjustments. Lacey Dingman, Director of 
Parks and Recreation 
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Agenda Item:   7(b) 
Presenter:   Lacey Dingman, Director of Parks and Recreation 
Department:   Parks and Recreation 
 

AGENDA CAPTION 
 
Discussion and Action regarding the Parks and Recreation Department’s program, 
maintenance, and Lakeside 1A project budget adjustments.  
 

BACKGROUND 
 
The purpose of this item is to consider appropriate action and possibly funding for the 
following items: 
 
A. Lakeside Pavilion HVAC Upgrade:  December 2019, two bids were received for 
replacing the existing 25-ton unit with a 40-ton HVAC system at the Lakeside Pavilion.  
The bids included HVAC equipment, controls, ductwork, grilles and registers along the 
electrical circuit, disconnect and wiring modifications.  The two bids received were the 
following:  

i. All Star $280,150.00 
ii. Hot Rod Mechanical $282,079.00 

 
Therefore, the contract was not awarded, due to the bids exceeding available funds to 
complete the project and neither vendor being able to meet the specified time frame for 
completion.  Since, staff has had a third-party engineer perform a review of the 
proposed design and plan for the HVAC upgrade.  Feedback was consistent with the 
design and appropriate for the building, according to the third-party. 
 
The HVAC upgrades were among other facility improvements intended to be completed.  
The overall project was budgeted at $181,500 and a tax note was sold in order to fund 
the project.  The chart below is a list of items of expenditures that have been funded to 
date with the current revenue available.    
 

Engineering & Design of HVAC $9400.00 
Roof Repair & New Insulation $48,312.00 
Floor Refinishing $15,388.00 
Appliances $15,953.96 
Exterior Paint $20,266.30 
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This leaves a balance of $50,829.74.  In order to proceed with the HVAC portion of the 
renovations, additional funding is necessary. 
 
The facility is currently blocked off from reservations from October 2020 to February 
2021 to allow time for the renovations. Our goal in presenting this item is to come to a 
decision point in to re-open the reservation calendar for this period or keep the planned 
renovation as scheduled.   
 
B. Barge Purchase:  The City has funded the rental of a barge annually to host the July 
4th firework display.  The cost for rental has been $7500 per year.  However, the 
company that has been sourced is no longer available for rental and will be selling the 
barge.  They have offered us first-right of refusal for the purchase of the barge for the 
amount of $35,000.00.  

• The barge is a custom built 40 x 24 non self-propelled floating steel barge 
decked with ¾” plywood with a fire-resistant coating, with the maximum capacity 
of 15000#.  The anchoring system includes four (4) battery operated winches 
with remotes.   

 
Staff has negotiated for the company to delivery and set up the barge for the 2020 July 
4th celebration in order to train staff on the assembly and operation of the barge.  The 
barge was constructed in 2018 and the life expectancy is over 15 years for the barge.  
No guarantees or warranties are being offered with the purchase.  Staff has inspected 
the barge and it is good condition and the decking and frame will be repainted prior to 
delivery.  Staff has also negotiated a payment plan with the company, requiring 1/3 of 
the purchase price ($11,667) in June and the remainder to be paid in FY2021.  The 
community donation fund currently has a balance of $47,943.85 which can be used for 
this initial payment.   
 
Through the process, staff reaffirmed that there are no dry land options for discharging 
fireworks; therefore, the acquisition will be necessary in order to host a firework show in 
2020 and subsequent years. 
 
C.  Fireworks purchase:  The current quote for fireworks $25,000.00 for an eighteen 
(18) minute show.  The initial deposit of 50% is due at the end of April; however, due to 
the uncertainty created by the Covid-19 pandemic, the company has confirmed that 
they will be issuing refunds for the deposit or allow for a reschedule to a later date if the 
event is cancelled due to the virus. The cost of the fireworks is funded through the 
community donation fund. 
 
D. Lakeside 1A Project Finish-Out Items:  With the construction of Lakeside 1A, there 
were several items that have been and are scheduled to be completed out of the FY 
2020 Park Maintenance line item within the General Fund, causing an anticipated 

Stucco Repair  $14,850.00 
Landscaping $6,500.00 
TOTAL $130,670.26 
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overage for the line item for the budget year.  Also, staff is experiencing operational and 
maintenance concerns regarding the current design of Lakeside Park. Staff continues to 
have discussions internally and with the design and engineer team to reach solutions.  
Council’s input is desired to discuss strategy for possible adjustments needed to the 
facility.   
 
E. Lakeside 1A Expenses:  The cost for construction services paid to Halff Associates 
to manage the Lakeside 1A project has exceeded initial estimates.  Additional funds will 
be needed cover these expenses. 
 
F. Lakeside 1A Change Order Proposal:  Myers Concrete Construction has submitted 
a change order proposal for items that have been completed but were not formally 
executed in the change order approval process.  Staff was able to verify and find 
acknowledgement of some items proposed in field or meeting notes. However, a large 
portion of the change order proposal is in dispute.  Staff is meeting with Myers Concrete 
again this week, in hopes to come to a resolution.   
  

RECOMMENDATION 
Staff recommends the following for each item: 

A) Lakeside Pavilion HVAC Upgrade: Due to the amount of this upgrade and 
the current fiscal climate, staff recommends delaying this project until 2021.  
This will also allow the department to go through a summer season to see the 
true impact of the upgraded insulation that was installed Jan 2020.  Also, 
many reservation cancellations were necessary from March through May, 
opening the facility in October, offers more flexibility in rescheduling events.   

B) Barge Purchase:  Staff recommends using the community donation fund to 
make the initial payment for the barge and to allocate the remainder of the 
amount due in the FY2021 budget. 

C) Fireworks Purchase:  Staff recommends proceeding with the 50% deposit, 
with the assurance that the deposit is fully refundable from the vendor.  Once 
we have a clearer picture of the economic and health impact, closer to the 
event, we should reevaluate the viability of the event.     

D) Lakeside 1A Project Finish-Out Items: Staff recommends the remaining 
balance of the 2019 Tax Note intended to fund the Pavilion HVAC and the 
revenue proceeds from the sale of the aerial easement to LCRA to fund the 
items that have been completed and the remaining incomplete items at the 
Lakeside Park.  Furthermore, staff recommends evaluating any maintenance 
issues through the 2020 summer; then developing a plan to and/or 
addressing any needs for changes to be during the Fall / Winter of 2020.  

E) Lakeside 1A Expenses: Staff recommends using the remaining revenue 
proceeds from the sale of the LCRA aerial easement revenue to fund the 
items that have been completed and the remaining incomplete items at the 
Lakeside Park. 

F) Lakeside 1A Change Order Proposal: Depending on the outcome of the 
discussions with the contractor and staff this week, staff recommends paying 
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the portion of the change order proposal that could be verified if an 
agreement can be reached on the portion that is in dispute. 
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7. REGULAR AGENDA 
 

(c) Discussion and Action on the proposed project approaches and agreeing to enter into a 
Project Agreement with U.S. Department of Agriculture (USDA) Natural Resources 
Conservancy Service (NRCS) Emergency Watershed Protection (EWP) Program, which 
has awarded the City of Marble Falls a total of $2,284,607.47 for design and 
construction of five sites that sustained damage from the October 2018 flood event.  
Kacey Paul, City Engineer 
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Agenda Item No.:   7(c) 
Presenter:   Kacey Paul, P.E., City Engineer 
Department:   Engineering 
Legal Review:    
 

AGENDA CAPTION 
 

Discussion and Action on the proposed project approaches and agreeing to enter into a 
Project Agreement with U.S. Department of Agriculture (USDA) Natural Resources 
Conservancy Service (NRCS) Emergency Watershed Protection (EWP) Program, which 
has awarded the City of Marble Falls a total of $2,284,607.47 for design and construction 
of five sites that sustained damage from the October 2018 flood event. 
 

BACKGROUND 
 

The EWP Program is a federally funded grant program from the USDA Department.  The 
Program helps local communities recover after a natural disaster strikes and offers 
technical and financial assistance to help relieve imminent threats to life and property 
caused by floods, fires, windstorms, and other natural disasters that impair a watershed. 
 
The City of Marble Falls has been awarded a grant through the USDA NRCS EWP 
Program.  5 sites that experienced erosion issues from the October 2018 flood event were 
identified for the awarded grant.  Those sites include: 

• Avenue N crossing at Backbone Creek 
o Erosion in Backbone Creek upstream and downstream of Avenue N 

bridge, including scour hole at the downstream side 
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• Avenue J crossing at Backbone Creek 

o Erosion in Backbone Creek upstream and downstream of Avenue J bridge 
o Note that funds from this program cannot be used to reimburse for work 

already completed. 

 
 

• Raw Water Intake at Lake Marble Falls 
o Sediment deposit along shoreline, which could threaten the City’s raw water 

intake straw and water quality 
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• Backbone Creek at Buena Vista 
o Bank erosion and structural damage in Backbone Creek adjacent to Buena 

Vista Dr. 

 
 

• Backbone Creek at LCRA tower 
o Bank erosion in Backbone Creek near the previous LCRA transmission 

tower 

 
 
The EWP Program has awarded money in a cost-share grant with EWPP at 75/25 and 
will be issued via reimbursement for construction expenses. The total breakdown for 
construction costs is $2,105,629 from NRCS and $701,876.33 from the City.   
 
Additionally, NRCS offers Technical Assistance (TA) costs of 8.5% of the total NRCS 
contribution, totaling $178,978.47.  The TA funds can be used for engineering services, 
contract management, etc.  This amount is not meant to fully cover engineering costs.  
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The proposed engineering design contract total is $339,822, leaving a City portion of 
$160,843.53. 
 
The total commitment to the City is $701,876.33 for 25% match on construction costs and 
$160,843.53 for the City’s portion to cover engineering, for a total of $862,719.86. 
 
Once the Project Agreement is signed, the City of Marble Falls has 220 calendar days to 
complete construction.  No additional days are granted for inclement weather.  At the end 
of the project timeline, all unused funds will be de-obligated to the project.  Invoices for 
work received prior to that deadline will be paid by the funds that have been obligated to 
the project. In the event that additional time is needed, there are opportunities for 
extensions, contingent on progress status. 
 

RECOMMENDATION 
 
City staff recommends approval of the currently drafted Project Agreement for the EWP 
Program.  The current draft Statement of Work included here is the bulk of what will be in 
the Project Agreement, which is in final review with NRCS.  The final product will include 
basic document elements like a cover page, contact page, and signature page.  Should 
there be any substantial changes to the Project Agreement, City staff will bring the 
agreement back to Council for further review. 
 
 
Memo Contents: 

• Conceptual Level Designs for Sites 1-5    Pages 6 – 11 
• Draft Project Agreement/Statement of Work   Pages 12 - 20 
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April 21, 2020 
 

7. REGULAR AGENDA 
 

(d) Discussion and Action regarding a contract for engineering services with Miller Gray, 
Inc., for engineering design, permitting, and bid phase services for all five sites identified 
in the Emergency Watershed Protection (EWP) Program Grant.  Kacey Paul, City 
Engineer 
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Agenda Item No.:   7(d) 
Presenter:   Kacey Paul, P.E., City Engineer 
Department:   Engineering 
Legal Review:    
 

AGENDA CAPTION 
 
Discussion and Action regarding a contract for engineering services with Miller Gray, Inc., 
the for engineering design, permitting, and bid phase services for all five sites identified 
in the Emergency Watershed Protection (EWP) Program grant. 
 

BACKGROUND 
 
The City of Marble Falls pursued and was awarded a grant through the USDA NRCS 
EWP Program in December 2018.  From that program, 5 sites that experienced erosion 
issues from the October 2018 flood event were identified as eligible.  Those sites include: 

• Avenue N crossing at Backbone Creek 
• Avenue J crossing at Backbone Creek 
• Raw Water Intake at Lake Marble Falls 
• Backbone Creek at Buena Vista 
• Backbone Creek at LCRA tower 

 
A Request for Qualifications for engineering services for the 5 EWPP sites was released 
on January 24 for a period of 21 days. 6 firms responded to the RFQ consisting of: 

• Doucet & Associates 
• KCI 
• LJA Engineering 
• Miller Gray LLC 
• TRC Companies 
• Willis Environmental Engineering 

 
RFQ responses were reviewed and ranked by a City staff review committee consisting 
of: Kacey Paul, P.E., City Engineer; James Kennedy, Director of Public Works; Jay 
Everett, Assistant Director of Public Works; Lacey Dingman, Director of Parks and 
Recreation; and Caleb Kraenzel, Assistant City Manager. 
 
The top two firms were: 
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1. Miller Gray, Inc. 
2. TRC Companies 

 
Based on this City staff negotiated a scope of work and fee with the #1 ranked firm, Miller 
Gray. 
 
Once the Project Agreement is signed, the City of Marble Falls has 220 days to complete 
construction. 
 
 

RECOMMENDATION 
 
City staff recommends award of the EWPP projects design contract to the top selected 
firm, Miller Gray Inc. 
 
 
Memo Contents: 

• Professional Services Agreement    Pages 3 – 5 
• Engineering Scope of Services    Pages 4 - 31 
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7. REGULAR AGENDA 
 

(e) Discussion and Action on Resolution 2020-R-04D expressing intent to finance 
expenditures to be incurred by the City for project costs associated with the Emergency 
Watershed Protection (EWP) Program, including engineering design, permitting, and 
construction for the five identified sites.  Kacey Paul, City Engineer 
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Agenda Item No.:  7(e) 
Presenter: Kacey Paul, P.E., City Engineer 
Department:  Engineering 
Legal Review:    
 

AGENDA CAPTION 
 
Discussion and Action on Resolution 2020-O-04D expressing intent to finance 
expenditures to be incurred by the City for project costs associated with the Emergency 
Watershed Protection (EWP) Program, including engineering design, permitting, and 
construction for the five identified sites. 
 

BACKGROUND 
 
The City of Marble Falls had been awarded a grant through the USDA NRCS EWP 
Program.  Five sites that experienced erosion issues from the October 2018 flood event 
were identified for the awarded grant.  Those sites include: 

• Avenue N crossing at Backbone Creek 
• Avenue J crossing at Backbone Creek 
• Raw Water Intake at Lake Marble Falls 
• Backbone Creek at Buena Vista 
• Backbone Creek at LCRA tower 

 
The EWP Program has awarded money in a cost-share grant with EWPP at 75/25 and 
will be issued via reimbursement for construction expenses. The total breakdown for 
construction costs is $2,105,629 from NRCS and $701,876.33 from the City.   
 
Additionally, NRCS offers Technical Assistance (TA) costs of 8.5% of the total NRCS 
contribution, totaling $178,978.47.  The TA funds can be used for engineering services, 
contract management, etc.  This amount is not meant to fully cover engineering costs.  
The proposed engineering design contract total is $339,822, leaving a City portion of 
$160,843.53. 
 
The total commitment to the City is $701,876.33 for 25% match on construction costs and 
$160,843.53 for the City’s portion to cover engineering, for a total of $862,719.86. 
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The proposed Resolution is to allow the City to execute project related contracts and pay 
for project related expenses, such as engineering design, permitting, bid phase services, 
surveying, and/or construction prior to funding procurement. 
 
Once the Project Agreement is signed, the City of Marble Falls has 220 days to complete 
construction.  Once the City has run out of time on the project, funds will be de-obligated.  
Due to the time limitations of this program and the that the grant will pay the City through 
reimbursement, the City will be responsible for a variety costs associated with the project.  
Reimbursements for the grant will be processed throughout the project, roughly on a 
monthly basis.  This Resolution would allow the City to cover the costs of the project 
without delays.  The City is asking Council for approval of the Resolution. 
 
 

RECOMMENDATION 
 
City staff recommends approval of the Resolution for the Intent to Finance Expenditures 
for the EWP Program, we will propose a summer 2020 bond sale to fund the 
reimbursement. 
 
 
 
 
Memo Contents: 

• Resolution Expressing Intent to Finance Expenditures  Pages 3 – 5 
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RESOLUTION NO. 2020-R-04D 

 
 RESOLUTION EXPRESSING INTENT TO FINANCE 

EXPENDITURES TO BE INCURRED BY THE CITY OF MARBLE 
FALLS, TEXAS FOR PROJECT COSTS ASSOCIATED WITH THE 
EMERGENCY WATERSHED PROTECTION (EWP) PROGRAM, 
INCLUDING ENGINEERING DESIGN, PERMITTING, AND 
CONSTRUCTINO FOR THE 5 IDENTIFIED SITES. 

 
WHEREAS, the City of Marble Falls, Texas (the “Issuer") is a home rule municipality 

and political subdivision of the State of Texas authorized to issue obligations to finance its 
activities pursuant to Subchapter C of CHAPTER 271, TEXAS LOCAL GOVERNMENT CODE, and other 
provisions, the interest on which is excludable from gross income for federal income tax purposes 
("tax-exempt obligations") pursuant to Section 103 of the Internal Revenue Code of 1986, as 
amended (the "Code"); 
 

WHEREAS, the Issuer will make, or has made not more than 60 days prior to the date 
hereof, payments with respect to the acquisition, construction, improvements and upgrades of the 
projects listed on Exhibit “A” attached hereto; 
 

WHEREAS, the Issuer desires to reimburse itself for the costs associated with the projects 
listed on Exhibit “A” attached hereto from the proceeds of tax-exempt obligations to be issued 
subsequent to the date hereof; and, 
 

WHEREAS, the Issuer reasonably expects to issue tax-exempt obligations to reimburse 
itself for the costs associated with the projects listed on Exhibit “A” attached hereto. 
 

NOW, THEREFORE, BE IT RESOLVED THAT: 
 

Section 1.  The Issuer reasonably expects to reimburse itself for all costs that have been or 
will be paid subsequent to the date that is 60 days prior to the date hereof and that are to be paid 
in connection with the acquisition, construction, improvements and upgrades of the projects listed 
on Exhibit “A” attached hereto from the proceeds of tax-exempt obligations to be issued 
subsequent to the date hereof. 
 

Section 2.  This Resolution is also made to evidence the intent of the Issuer to make such 
reimbursements under Treas. Reg. Section 1.150-2 and Section 1201.042, Texas Government 
Code.   
 

Section 3.  The Issuer reasonably expects that the maximum principal amount of tax-
exempt obligations issued to reimburse the Issuer for the costs associated with the projects listed 
on Exhibit “A” attached hereto will not exceed $2,000,000. 
 



 
7(e) - Page 4 of 5 

Section 4.  The Issuer intends to reimburse the expenditures hereunder not later than 18 
months after the later of the date the original expenditure is paid or the date the projects are placed 
in service or abandoned, but in no event more than three years after the original expenditure is paid 
unless the projects are a construction project for which the Issuer and a licensed architect or 
engineer have certified on Exhibit “A” that at least five years are necessary to complete the projects 
in which event the maximum reimbursement period is five years after the date of the original 
expenditure. 

 
 
 
 
 

[The remainder of this page intentionally left blank.] 
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ADOPTED this 21st  day of April, 2020. 
 
 

CITY OF MARBLE FALLS, TEXAS 
 

 
 

By:   
John Packer, Mayor 

 
ATTEST: 
 
 
 
 
______________________________ 
Christina McDonald, City Secretary 
 
 
 
 
[CITY SEAL] 
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