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NOTICE OF MEETING 
GOVERNING BODY OF MARBLE FALLS, TEXAS 

Tuesday, June 16, 2020 – 6:00 pm 
 

A quorum of the Marble Falls Economic Development Corporation 
and the Planning & Zoning Commission may be present 

              
 
Notice is hereby given that on the 16th day of June 2020 the Marble Falls City Council will meet in regular 
session at 6:00 pm at the Lakeside Pavilion located at 307 Buena Vista Drive, Marble Falls, Texas, at which 
time the following subjects will be discussed: 
 
1. CALL TO ORDER AND ANNOUNCE QUORUM IS PRESENT 

 
2. INVOCATION 

 
3. PLEDGE OF ALLEGIANCE TO THE FLAG OF THE UNITED STATES AND TO THE TEXAS FLAG.  

“Honor the Texas Flag; I pledge allegiance to thee, Texas, one state under God, one and indivisible.” 
 

4. UPDATES, PRESENTATIONS, PROCLAMATIONS AND RECOGNITIONS 
• Update from the Parks and Recreation Department.  Lacey Dingman, Director of Parks 

and Recreation 
• Update from the Public Works Department.  James Kennedy, Director of Public Works 

 
5. CITIZEN COMMENTS.  This is an opportunity for citizens to address the City Council concerning an issue of 

community interest that is not on the agenda.  Comments on a specific agenda item must be made when the 
agenda item comes before the Council.  The Mayor may place a time limit on all comments.  Any deliberation of 
an issue raised during Citizen Comments is limited to a statement of fact regarding the item; a statement 
concerning the policy regarding the item or a proposal to place the item on a future agenda. 
 

6. CONSENT AGENDA.  The items listed are considered to be routine and non-controversial by the Council and 
will be approved by one motion.  There will be no separate discussion of these items unless a Councilmember so 
requests, in which case the item will be removed from the Consent Agenda prior to a motion and vote.  The item 
will be considered in its normal sequence on the Regular Agenda. 

 
(a) Approval of the minutes of the June 2, 2020 regular meeting.  Christina McDonald, City 

Secretary 
 

(b) Approval of a contract with Langford Community Management Services for grant 
management services related to the Marble Falls Downtown Revitalization Grant through 
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the Federal Community Development Block Grant Program (CDBG) and authorizing the 
City Manager to execute contract.   Erin Burks, Downtown Coordinator 
 

7. REGULAR AGENDA.  Council will individually consider and possibly take action on any or all of the following 
items: 

 
(a) Discussion and Action on the award of a Construction Contract with Excel Construction 

Services, LLC for water treatment plant improvements and authorize the City Manager to 
execute the contract.  Kacey Paul, City Engineer 
 

(b) Discussion and Action on an amendment to the Professional Services Agreement between 
the City of Marble Falls and Trihydro for professional and engineering services related to 
water treatment plant improvements and authorize the City Manager to execute the 
amendment.   Kacey Paul, City Engineer 
 

(c) Discussion and Action on 2nd Amendment to Memorandum of Understanding between 
the EDC, City of Marble Falls, and Phoenix Hospitality Group.  Christian Fletcher, EDC 
Executive Director 
 

(d) Discussion and Action on a Professional Services Agreement between the City of Marble 
Falls and Doucet & Associates for design and engineering services for Phase 1b of the 
Parks Improvement Plan including the authorization for the City Manager to execute the 
Agreement.  Christian Fletcher, EDC Executive Director 

 
8. CITY MANAGER’S REPORT 

• Update on the June 13 Marble Falls Peaceful Protest 
 
9. EXECUTIVE SESSION 

CLOSE OPEN SESSION AND CONVENE EXECUTIVE SESSION Pursuant to §551.074 
(Deliberation Regarding the Appointment, Employment, Employment Evaluation, 
Reassignment, Duties, discipline or Dismissal of a Public Officer or Employee or to Hear a 
Complaint or Charge Against an Officer or Employee)) of the Open Meetings Act. Tex. Gov’t 
Code, Council will meet in Executive Session to discuss the following: 
 

• City Manager Mike Hodge Annual Evaluation 
 

10. RECONVENE INTO OPEN SESSION FOR POSSIBLE ACTION RESULTING FROM ITEMS 
DISCUSSED IN EXECUTIVE SESSION 

 
11. ANNOUNCEMENTS AND FUTURE AGENDA ITEMS 
 
12. ADJOURNMENT 
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“The City Council reserves the right to adjourn into Executive Session at any time during the course of this meeting to 
discuss any matters listed on the agenda, as authorized by the Texas Government Code, including, but not limited to, 
Sections 551.071 (Consultation with Attorney), 551.072 (Deliberations about Real Property), 551.073 (Deliberations 
about Gifts and Donations), 551.074 (Personnel Matters), 551.076 (Deliberations about Security Devices), 551.087 
(Economic Development), 418.183 (Deliberations about Homeland Security Issues) and as authorized by the Texas 
Tax Code, Section 321.3022 (Sales Tax Information).” 

 
In compliance with the Americans with Disabilities Act, the City of Marble Falls will provide for reasonable 
accommodations for persons attending City Council Meetings.  To better serve you, requests should be received 24 
hours prior to the meeting.  Please contact Ms. Christina McDonald, City Secretary at (830) 693-3615. 
 

Certificate of Posting 
 

I, Christina McDonald, City Secretary for the City of Marble Falls, Texas, do certify that this Notice of Meeting was 
posting at City Hall, in a place readily accessible to the general public at all times, on the 11th day of June, 2020 at 
11:00 am and remained so posted for at least 72 continuous hours preceding the scheduled time of said meeting. 
 
Christina McDonald 
Christina McDonald, TRMC 
City Secretary 
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June 16, 2020 
 

6. CONSENT AGENDA 
 

(a) Approval of the minutes of the June 2, 2020 regular meeting. Christina 
McDonald, City Secretary 
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STATE OF TEXAS 
COUNTY OF BURNET 
CITY OF MARBLE FALLS 
 
On this the 2nd day of June 2020 the City Council convened in regular session at 6:00 pm at the 
Lakeside Pavilion located at 307 Buena Vista, Marble Falls with notice of meeting giving time, 
place, date, and subject having been posted as described in Chapter 551 of the Texas Government 
Code. 
 
PRESENT: John Packer    Mayor  

Craig Magerkurth  Councilmember 
Celia Merrill   Councilmember 

 Reed Norman   Councilmember  
Rene Rosales   Councilmember 
Dave Rhodes   Councilmember  

  
ABSENT:  Richard Westerman  Mayor Pro-Tem  
 
 STAFF:   Mike Hodge   City Manager 
   Caleb Kraenzel   Assistant City Manager 
   Christina McDonald  City Secretary 
   Patty Akers   City Attorney 
   Baron Sauls   Director of Finance 
   Mark Whitacre  Chief of Police 
   Valerie Kreger   Director of Development Services 
   Christian Fletcher  Executive Director MFEDC 
   Kacey Paul   City Engineer 
   James Kennedy  Director of Public Works 
   Jay Everett   Assistant Director of Public Works 
   Mike Ingalsbe   Building Official 
   Russell Sander   Fire Chief 
   Tommy Crane   Fire Marshal 
   Lacey Dingman  Director of Parks and Recreation 
   Scott Bush   Parks and Recreation Superintendent 
 
VISITORS:  Connie Swinney Ridgely (The Highlander), Alex Copeland (Daily Trib), Greg Ritchie 
(1000 Marble Heights Drive), Dennis Goral (Willdan Financial Services), Scott Swiderski 
(Trihydro) 
 
1. CALL TO ORDER AND ANNOUNCE QUORUM IS PRESENT.  Mayor Packer called the meeting 

to order and announced the presence of a quorum. 
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2. INVOCATION.  Councilmember Merrill gave the invocation. 
 

3. PLEDGE OF ALLEGIANCE TO THE FLAG OF THE UNITED STATES AND TO THE TEXAS FLAG.  
Councilmember Norman led the pledges. 
 

4. UPDATES, PRESENTATIONS, PROCLAMATIONS AND RECOGNITIONS.  There were no 
updates, presentations, proclamation or recognitions. 

 
5. CITIZEN COMMENTS.  There were no citizen comments. 

 
6. CONSENT AGENDA.   

 
(a)  Approval of the minutes of the May 19, 2020 regular meeting.   

 
(b) Approval of the acceptance of a Coronavirus Relief Fund Grant and authorize the Mayor 

to execute the terms and conditions.   
 
Councilmember Rhodes made a motion to approve the consent agenda.  Councilmember 
Merrill seconded the motion.  The motion carried by a unanimous vote. (6-0). 
 

7. REGULAR AGENDA.   
(a) Public Hearing, Discussion, and Action on Ordinance 2020-O-05C regarding a 

Conditional Use Permit to allow for single family detached use within the 
Neighborhood Commercial (NC) District, Lot 1, Pleasant Valley Estates, City of Marble 
Falls Estates, City of Marble Falls, Burnet County, Texas.  Valerie Kreger, Director of 
Development Services addressed Council.  Mayor Packer opened the public hearing.  
Greg Ritchie addressed Council. After discussion regarding extension of water line 
requirements to the property, Mayor Packer closed the public hearing and read the 
caption of the Ordinance.   
 
Councilmember Merrill made a motion to grant a conditional use permit to authorize 
one single family residence for single family purposes on the property and to authorize 
water service to the property to be provided by the landowner’s water well.  The 
requirement that property tie in to the city water system upon development is deferred 
until one of the following events occurs and use of the water well to provide water 
service is conditioned on the landowner’s agreement to connect to the city water 
system in the event that the property is used, or proposed to be used, for a purpose 
other than the purpose approved by this CUP, if the property is further subdivided or 
developed or sold for a purpose other than the purpose of the CUP, or in the event that 
the city’s water system is extended to the owner’s property line, or if the property to 
the east of the CUP property requests development permits from the City. If any such 
event occurs, the owner shall be required to connect to the City water system and pay 
his pro rata fair share of the costs for extension of the water line in accordance with city 
ordinances for extension of utilities. The CUP permit will terminate and expire if the 
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property is used for any purpose other than for one single family residence. However, 
the obligation to pay for pro rata costs of extending water to the property shall survive 
termination and expiration.   Councilmember Magerkurth seconded the motion.  The 
motion carried by a vote of 5-2, with Councilmembers Norman and Rhodes voting 
opposed. 

 
(b) Discussion and Action on a Professional Services Agreement between the City of Marble 

Falls and Willdan Financial Services for professional consulting services necessary to 
conduct a Water and Wastewater Rate Study and authorize the City Manager to execute 
the agreement.  Baron Sauls, Director of Finance addressed Council.  Dennis Goral 
representing Wildan Financial Services was present.  Councilmember Rhodes made a 
motion to approve the professional services agreement with Wildan Financial Services in 
the amount of $23,680.00and authorize the City Manager to execute the agreement.  
Councilmember Magerkurth seconded the motion.  The motion carried by a vote of -0. 
 

8. CITY MANAGER’S REPORT.  City Manager Mike Hodge gave an update on the 2018 flood 
recovery. 

 
9. EXECUTIVE SESSION 

CLOSE OPEN SESSION AND CONVENE EXECUTIVE SESSION pursuant to §551.071 (Private 
Consultation between the Council and its Attorney) of the Open Meetings Act. Tex. Gov’t. 
Code, Council will meet in Executive Session to discuss the following: 
 

• Consultation with City Attorney regarding legal rights and obligations associated 
with the Flatrock Development Agreement 

 
6:49 pm Convened to Executive Session   
7:27 pm Returned to Open Session 
 

10. RECONVENE INTO OPEN SESSION FOR POSSIBLE ACTION RESULTING FROM ITEMS 
DISCUSSED IN EXECUTIVE SESSION.  No action was taken. 

 
11. ANNOUNCEMENTS AND FUTURE AGENDA ITEMS.  Agenda items scheduled for the June 16, 

2020 regular meeting were reviewed. 
 
12. ADJOURNMENT.  There being no further business to discuss, the meeting was adjourned at 

7:28 pm. 
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        John Packer, Mayor 
 

ATTEST: 
 
      
Christina McDonald, TRMC 
City Secretary 
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June 16, 2020 
 

6. CONSENT AGENDA 
 

(b) Approval of a contract with Langford Community Management Services for 
 grant management services related to the Marble Falls Downtown Revitalization 
 Grant through the Federal Community Development Block Grant Program 
 (CDBG) and authorizing the City Manager to execute  contract. Erin Burks, 
 Downtown Coordinator 
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Council Agenda Item Cover Memo 
June 16, 2020  

 
  
Agenda Item:  6(b) 
Presenter: Erin Burks, Downtown Coordinator  
Department:  Administration 
 

AGENDA CAPTION 
 
Approval of a contract with Langford Community Management Services for grant 
management services related to the Marble Falls Downtown Revitalization Grant 
through the Federal Community Development Block Grant Program (CDBG) and 
authorizing the City Manager to execute contract.  
 

 BACKGROUND 
 
The City requested proposals for grant management services on May 27, 2020.  The 
deadline for submission was June 1, 2020.  The prospective candidate will prepare the 
application for the GBDC grant and if funded, they will also conduct the grant 
administration.  We emailed Requests for Proposals to three prospects and received 
two proposals. 
 
One proposal received is from Langford Community Management Services to manage 
the City’s CBDG program entirely. Langford’s proposed cost of services for grant 
management of the CBDG Program is a 10% of the awarded amount which is paid for 
by the grant.  
 
Staff recommends awarding the contract to Langford Community Management Services 
to administer and manage the Marble Falls Downtown Revitalization CBDG grant 
program.   
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MANAGEMENT/ADMINISTRATION SERVICES CONTRACT 
 

PART I  
AGREEMENT 

 
 THIS AGREEMENT, entered into this _____ day of __________, 2020 by and between  the  CITY OF 
Marble Falls, hereinafter called the "City", acting herein by Mike Hodge, City Manager, hereunto duly 
authorized, and LANGFORD COMMUNITY MANAGEMENT SERVICES, INC. hereinafter called "the 
Contractor”, acting herein by Judy Langford, Owner. 
 
WITNESSETH THAT: 
 WHEREAS, the CITY OF MARBLE FALLS desires to submit an application for a Texas Community 
Development Block Grant (hereinafter called “TxCDBG”) Program for a Texas Community Development Fund 
Downtown Revitalization Program (DRP) project through the Texas Department of Agriculture (TDA); and 
with funding, desires to implement/construct the project.   
 WHEREAS, the City desires to engage LANGFORD COMMUNITY MANAGEMENT SERVICES, INC to 
render certain professional administrative services in connection with this 2020 TxCDBG DRP 
application/project requiring application preparation and subsequent administration of the project.   
 
 NOW THEREFORE, the parties do mutually agree as follows: 

 1. Scope of Services 
  The Contractor will perform the services set out in Part II, Scope of Services. 

 2. Time of Performance - The services of the Contractor shall commence on ____________, 2020.  In 
any event, all of the services required and performed hereunder shall be completed no later than 
two years after the contractual obligation for the funds from TDA or final close-out documentation 
received from the TxCDBG Program. 

 3. Local Program Liaison - For purposes of this Contract, the City Manager or equivalent authorized 
person will serve as the Local Program Liaison and primary point of contact for the Contractor.  All 
required progress reports and communication regarding the project shall be directed to this liaison 
and other local personnel as appropriate. 

 4. Access to Information - The U.S. Department of Housing and Urban Development (HUD), 
Inspectors General, the Comptroller General of the United States, the Texas Department of 
Agriculture (TDA), and the City, or any of their authorized representatives, shall have access to any 
documents, papers, or other records of the Contractor which are pertinent to the TxCDBG award, in 
order to make audits, examinations, excerpts, and transcripts, and to close-out the City’s TxCDBG 
contract with TDA. 

 5. Retention of Records – The Contractor shall retain all required records for three years after the City 
makes its final payment and all pending matters are closed. 

 6. Compensation and Method of Payment - The maximum amount of compensation and 
reimbursement to be paid hereunder for the preparation, development and submission of an 
application will be $0.00 and with funding of the project, 10% of the Grant amount for the 



6(b) - Page 3 of 12 
 

administration and management of the project.  Payment to the Contractor shall be based on 
satisfactory completion of identified milestones in Part III - Payment Schedule of this Agreement.  

 7. Indemnification – The Contractor shall comply with the requirements of all applicable laws, rules 
and regulations, and shall exonerate, indemnify, and hold harmless the City and its agency 
members from and against any and all claims, costs, suits, and damages, including attorneys’ 
fees, arising out of the Contractor’s performance or nonperformance of the activities, services or 
subject matter called for in this agreement or in connection with the management and 
administration of the TxCDBG contract, and shall assume full responsibility for payments of 
Federal, State and local taxes on contributions imposed or required under the Social Security, 
worker's compensation and income tax laws.  

 8. Miscellaneous Provisions 
 a. This Agreement shall be construed under and in accord with the laws of the State of Texas, and 

all obligations of the parties created hereunder are performable in Wilson County, Texas. 
 b. This Agreement shall be binding upon and inure to the benefit of the parties hereto and their 

respective heirs, executors, administrators, legal representatives, successors and assigns 
where permitted by this Agreement.  

 c. In any case one or more of the provisions contained in this Agreement shall for any reason be 
held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality, or 
unenforceability shall not affect any other provision thereof and this Agreement shall be 
construed as if such invalid, illegal, or unenforceable provision had never been contained 
herein.  

 d. If any action at law or in equity is necessary to enforce or interpret the terms of this Agreement, 
the prevailing party shall be entitled to reasonable attorney's fees, costs, and necessary 
disbursements in addition to any other relief to which such party may be entitled.  

 e. This Agreement may be amended by mutual agreement of the parties hereto and a writing to 
be attached to and incorporated into this Agreement.  

9.  Extent of Agreement 
This Agreement, which includes Parts I-IV, represents the entire and integrated agreement 
between the City and the Contractor and supersedes all prior negotiations, representations or 
agreements, either written or oral for this project. This Agreement may be amended only by 
written instrument signed by authorized representatives of both City and Contractor.  
 

 IN WITNESSETH WHEREOF, the parties have executed this Agreement by causing the same to be 
signed on the day and year first above written. 
 
 
 
 
 
 
 
 
 



6(b) - Page 4 of 12 
 

CITY OF MARBLE FALLS LANGFORD COMMUNITY MANAGEMENT 
SERVICES 
 
 
BY:        
  (Local City Official) 
 
  Mike Hodge            
  (Printed Name)   
 
  City Manager_____________ 
  (Title) 

 
 
BY:  ______________________________ 
 (Contractor’s Authorized Representative) 
 
  Judy Langford   
  (Printed Name) 
 
  Owner    
  (Title) 
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PART II 
SCOPE OF SERVICES 

  
The Contractor shall provide the following scope of services:  
 
Scope 1 -  Application Preparation and Submission: 
 
Grant writing and application development to include preparation of notices for paper, 
attendance/presentation for required public hearing, preparation of resolution authorizing submission, 
Regional Review Committee Scoring Criteria responses, completion of applications forms except for 
Table 2 and maps (to be provided by engineer) and general assistance in the development of the 
proposed project for the application.  
 
Scope 2 – Management of Project with the Receipt of Funding: 
 
A. Project Management 

1. Develop a recordkeeping system consistent with program guidelines, including the establishment 
of a filing system. 

2. Maintenance of filing system. 
3. Provide general advice and technical assistance to the City personnel on implementation of 

project and regulatory matters. 
4. Assist in the procurement of professional consulting engineering services through the request for 

proposal process, if applicable, and as required by the TxCDBG regulations. 
5. Furnish City with necessary forms and procedures required for implementation of project. 
6. Assist the City in meeting all special condition requirements that may be stipulated in the contract 

between the City and TDA. 
7. Prepare and submit to TDA documentation necessary for amending the TxCDBG contract. 
8. Conduct re-assessment of environmental clearance for any program amendments. 
9. Prepare and submit quarterly reports (progress and minority hiring). 
10. Prepare and submit Financial Interest Reports (FIR) for City. 
11. Establish procedures to document expenditures associated with local administration of the 

project. 
12. Provide guidance and assistance to City regarding acquisition of property: 

• Submit required reports concerning acquisition activities to TDA; 
• Establish a separate acquisition file for each parcel of real property acquired; 
• Determine necessary method(s) for acquiring real property; 
• Prepare correspondence to the property owners for the City’s signature to acquire the 

property or to secure an easement; and 
• Assist the City in negotiation with property owner(s). 

13. Maintain TxCDBG Property Management register for any property/equipment purchased or 
leased. 

14. Serve as liaison for the City during any monitoring visit by staff representatives from either TDA or 
the U.S. Department of Housing and Urban Development (HUD). 

 
B. Financial Management 

1. Assist the City in proving its ability to manage the grant funds to the state's audit division. 
2. Assist the City in establishing and maintaining a bank account (Direct Deposit account) and/or 

separate local bank account, journals and ledgers. 
3. Assist the City in submitting the required Accounting System Certification letter, Direct Deposit 

Authorization Form (if applicable), and/or Depository/Authorized Signatory form to TDA. 
4. Prepare all fund drawdowns on behalf of the City in order to ensure orderly, timely payments to all 

contracting parties within the allotted time period. 
5. Review invoices received for payment and file back-up documentation. 
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6. Provide general advice and technical assistance to City personnel on implementation of project 
and regulatory matters. 

7. Assist the City in establishing procedures to handle the use of any TxCDBG program income. 
 
C. Environmental Review 

1. Prepare environmental assessment. 
2. Coordinate environmental clearance procedures with other federal or state agencies and 

interested parties responsible for implementing applicable laws. 
3. Document consideration of any public comments. 
4. Prepare any required re-assessment of environmental assessment. 
5. Prepare Request for Release of Funds and certifications to be sent to TDA. 

 
D. Acquisition 

1. Prepare required acquisition reports(s). 
2. Obtain documentation of ownership for City-owned property and/or Right of Way (ROWs). 
3. Maintain a separate file for each parcel of real property acquired. 
4. Determine necessary method(s) for acquiring real property. 
5. Prepare correspondence with property owners. 
6. Assist City in negotiations with property owner(s). 
7. Prepare required acquisition reports and submit to TDA. 

 
E.  Construction Management 

1. Establish procedures to document expenditures associated with local construction of the project 
(if force account is applicable). 
• Assist City in determining whether and/or what TxCDBG contract activities will be carried out 

in whole or in part via force account labor. 
• Assist City in determining whether or not it will be necessary to hire temporary employees to 

specifically carry out TxCDBG contract activities. 
• Assist City in maintaining adequate documentation of personnel, equipment and materials 

expended/used and their costs. 
2. Assist City in documenting compliance with all federal and state requirements related to equal 

employment opportunity. 
3. Assist City in documenting compliance with all federal and state requirements related to minimum 

wage and overtime pay requirements. 
4. Provide assistance to or act as local labor standards officer. Notify TDA in writing of name, 

address, and phone number of appointed labor standards compliance officer. 
5. Obtain wage rates from U.S. DOL website. 
6. Provide sample TxCDBG contract documents to engineer. 
7. Advertise for bids. 
8. Make ten-day call to TDA. 
9. Verify construction contractor eligibility with SAMS.gov. 
10. Review construction contract. 
11. Conduct pre-construction conference and prepare minutes. 
12. Submit any reports of additional classification and rates to TDA. 
13. Issue Labor Standards Record to TDA. 
14. Review weekly payrolls, including compliance follow-ups. Conduct employee interviews. 
15. Process change orders approved by City and the project engineer and submit to TDA prior to 

execution with the construction contractor. 
16. Obtain Certificate of Construction Completion/Final Wage Compliance Report and submit to TDA. 
17. Provide general advice and technical assistance to City personnel on implementation of project 

and regulatory matters. 
 
F.  Fair Housing / Equal Opportunity 

1. Assist the City in developing, implementing and documenting new activities to affirmatively further 
fair housing during the contract period. 

2. Maintain documentation of all project beneficiaries by ethnicity and gender. 
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3. Assist with the development and administration of the Citizen Participation Plan per 24 CFR Part 
91, including grievance procedures. 

4. Assist with Section 3 requirements per 24 CFR Part 135.  
5. Prepare all Section 504 requirements per 24 CFR Part 8. 
6. Provide all applicable equal opportunity provisions and certifications for inclusion in bid packet. 
7. Ensure adoption of Excessive Force provision per 24 CFR Part 91. 
8. Ensure the adequate publication of required notices.   

 
G.  Audit / Close-out Procedures 

1. Prepare the final Project Completion Report, including the General Report, Recipient Beneficiary 
Report, Final Financial Interest Report, and any required documentation regarding citizen 
participation/equal rights/fair housing and Certificate of Completion.  

2. Assist City in resolving any monitoring and audit findings.  
3. Assist City in resolving any third-party claims. 
4. Provide auditor with TxCDBG audit guidelines.  
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 PART III  
PAYMENT SCHEDULE 

 
The City shall reimburse Contractor for management/administrative services provided for 
completion of the following project milestones per the following percentages of the maximum 
contract amount: 
 
 
 

 
 

Milestone / Task 

  
% of 

Contract 
Fee 

 • Establishment of Recordkeeping System  15% 
 • Completion of all necessary Civil Rights Activities  15% 
 • Environmental – release of funds  20% 
 • Procurement of construction contractor and submittal of 

Financial Interest Report(s) for construction costs 
 25% 

 • 50% completion of construction  15% 
 • Filing of all Required Close-out Information  10% 

    
 Total   100% 

    
NOTE: Percentages of payment listed here are guidelines based on management 
services typically provided. The payment schedule should be tied directly to the 
actual Scope of Work identified in Part II - Administrative Scope of Services. 
Localities may also opt to reimburse Professional Services Contracts on an hourly 
basis. 
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PART IV 
TERMS AND CONDITIONS 

 
  
1.  Termination for Cause. If the Contractor fails to fulfill in a timely and proper manner its obligations 

under this Agreement, or if the Contractor violates any of the covenants, conditions, agreements, or 
stipulations of this Agreement, the City shall have the right to terminate this Agreement by giving 
written notice to the Contractor of such termination and specifying the effective date thereof, which 
shall be at least five days before the effective date of such termination. In the event of termination for 
cause, all finished or unfinished documents, data, studies, surveys, drawings, maps, models, 
photographs and reports prepared by the Contractor pursuant to this Agreement shall, at the option of 
the City, be turned over to the City and become the property of the City.  In the event of termination 
for cause, the Contractor shall be entitled to receive reasonable compensation for any necessary 
services actually and satisfactorily performed prior to the date of termination.  

 
 Notwithstanding the above, the Contractor shall not be relieved of liability to the City for damages 

sustained by the City by virtue of any breach of contract by the Contractor, and the City may set-off 
the damages it incurred as a result of the Contractor’s breach of contract from any amounts it might 
otherwise owe the Contractor. 

 
2. Termination for Convenience of the City. The City may terminate this Agreement at any time by giving 

at least ten (10) days’ notice in writing to the Contractor. If this Contract is terminated for 
convenience, the City will pay the Contractor for actual services rendered up to the termination date, 
based on the charges for time, labor, expenses and other items specified in the Agreement. 

 
3. Changes. The City may, from time to time, request changes in the services the Contractor will 

perform under this Agreement. Such changes, including any increase or decrease in the amount of 
the Contractor's compensation, must be agreed to by all parties and finalized through a signed, 
written amendment to this Agreement.  

 
4. Resolution of Program Non-Compliance and Disallowed Costs. If the TxCDBG program imposes a 

reduction in administrative grant funds due to non-compliance and/or disallowed costs as stipulated 
by the agency, the contracting parties will negotiate an agreement of payment.  If the non-compliance 
and/or disallowed costs is (are) not the fault or in control of the consulting firm, the City will be 
responsible for the difference in grant funds.  If the negotiation phase between the contracting entities 
does not reach an agreement, executives of the contracting entities, with decision-making authority, 
will enter into mediation to facilitate a settlement by employing a skilled neutral, not to impose a 
solution, but to assist the parties in reaching agreement.  A final binding Arbitration Phase will occur 
in case the non-binding phase produces no settlement. 

 
5. Personnel. 
 a. The Contractor represents that he/she/it has, or will secure at its own expense, all personnel 

required in performing the services under this Agreement. Such personnel shall not be 
employees of or have any contractual relationship with the City. 

 b. All of the services required hereunder will be performed by the Contractor or under its supervision 
and all personnel engaged in the work shall be fully qualified and shall be authorized or permitted 
under State and Local law to perform such services. 

 c. None of the work or services covered by this Agreement shall be subcontracted without the prior 
written approval of the City. Any work or services subcontracted hereunder shall be specified by 
written contract or agreement and shall be subject to each provision of this Agreement. 
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6. Assignability. The Contractor shall not assign any interest on this Agreement, and shall not transfer 
any interest in the same (whether by assignment or novation), without the prior written consent of the 
City thereto; Provided, however, that claims for money by the Contractor from the City under this 
Agreement may be assigned to a bank, trust company, or other financial institution without such 
approval. Written notice of any such assignment or transfer shall be furnished promptly to the City. 

 
7. Reports and Information. The Contractor, at such times and in such forms as the City may require, 

shall furnish the City such periodic reports as it may request pertaining to the work or services 
undertaken pursuant to this Agreement, the costs and obligations incurred or to be incurred in 
connection therewith, and any other matters covered by this Agreement. 

 
8. Records and Audits. The Contractor shall insure that the City maintains fiscal records and supporting 

documentation for all expenditures of funds made under this contract in a manner that conforms to 2 
CFR 200.300-.309, 24 CFR 570.490, and this Agreement. Such records must include data on the 
racial, ethnic, and gender characteristics of persons who are applicants for, participants in, or 
beneficiaries of the funds provided under this Agreement. City shall retain such records, and any 
supporting documentation, for the greater of three years from closeout of the Agreement or the period 
required by other applicable laws and regulations. 

 
9. Findings Confidential. All of the reports, information, data, etc., prepared or assembled by the 

Contractor under this contract are confidential and the Contractor agrees that they shall not be made 
available to any individual or organization without the prior written approval of the City. 

 
10. Copyright. No report, maps, or other documents produced in whole or in part under this Agreement 

shall be the subject of an application for copyright by or on behalf of the Contractor. 
 
11. Compliance with Local Laws. The Contractor shall comply with all applicable laws, ordinances and 

codes of the State and local governments, and the Contractor shall save the City harmless with 
respect to any damages arising from any tort done in performing any of the work embraced by this 
Agreement. 

 
12. Conflicts of interest. 
 a. Governing Body. No member of the governing body of the City and no other officer, employee, or 

agent of the City, who exercises any functions or responsibilities in connection with 
administration, construction, engineering, or implementation of the TxCDBG award between TDA 
and the City shall have any personal financial interest, direct or indirect, in the Contractor or this 
Agreement; and the Contractor shall take appropriate steps to assure compliance. 

 
 b. Other Local Public Officials. No other public official who exercises any functions or responsibilities 

in connection with the planning and carrying out of administration, construction, engineering or 
implementation of the TxCDBG award between TDA and the City shall have any personal 
financial interest, direct or indirect, in the Contractor or this Agreement; and the Contractor shall 
take appropriate steps to assure compliance. 
 

 c. Contractor and Employees. The Contractor warrants and represents that it has no conflict of 
interest associated with the TxCDBG award between TDA and the City or this Agreement.  The 
Contractor further warrants and represents that it shall not acquire an interest, direct or indirect, in 
any geographic area that may benefit from the TxCDBG award between TDA and the City or in 
any business, entity, organization or person that may benefit from the award.  The Contractor 
further agrees that it will not employ an individual with a conflict of interest as described herein. 

 



6(b) - Page 11 of 12 
 

13. Debarment and Suspension (Executive Orders 12549 and 12689).  The Contractor certifies, by 
entering into this Agreement, that neither it nor its principals are presently debarred, suspended, or 
otherwise excluded from or ineligible for participation in federally-assisted programs under Executive 
Orders 12549 (1986) and 12689 1989). The term “principal” for purposes of this Agreement is defined 
as an officer, director, owner, partner, key employee, or other person with primary management or 
supervisory responsibilities, or a person who has a critical influence on or substantive control over the 
operations of the Contractor. The Contractor understands that it must not make any award or permit 
any award (or contract) at any tier to any party which is debarred or suspended or is otherwise 
excluded from or ineligible for participation in Federal assistance programs under Executive Order 
12549, “Debarment and Suspension.” 

 
14. Equal Opportunity Clause (applicable to contracts and subcontracts over $10,000).  
During the performance of this contract, the Contractor agrees as follows: 
 a.  The Contractor will not discriminate against any employee or applicant for employment because 

of race, color, religion, sex, sexual orientation, gender identity, or national origin. The Contractor 
will take affirmative action to ensure that applicants are employed, and that employees are 
treated during employment without regard to their race, color, religion, sex, sexual orientation, 
gender identity, or national origin. Such action shall include, but not be limited to the following: 
Employment, upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or 
termination; rates of pay or other forms of compensation; and selection for training, including 
apprenticeship. The Contractor agrees to post in conspicuous places, available to employees and 
applicants for employment, notices to be provided setting forth the provisions of this 
nondiscrimination clause. 

 b.  The Contractor will, in all solicitations or advertisements for employees placed by or on behalf of 
the Contractor, state that all qualified applicants will receive considerations for employment 
without regard to race, color, religion, sex, sexual orientation, gender identity, or national origin. 

 c.  The Contractor will not discourage or in any other manner discriminate against any employee or 
applicant for employment because such employee or applicant has inquired about, discussed, or 
disclosed the compensation of the employee or applicant or another employee or applicant. This 
provision shall not apply to instances in which an employee who has access to the compensation 
information of other employees or applicants as a part of such employee’s essential job functions 
discloses the compensation of such other employees or applicants to individuals who do not 
otherwise have access to such information, unless such disclosure is in response to a formal 
complaint or charge, in furtherance of an investigation, proceeding, hearing, or action, including 
an investigation conducted by the employer, or is consistent with the contractor’s legal duty to 
furnish information. 

  d.  The Contractor will send to each labor union or representative of workers with which he has a 
collective bargaining agreement or other contract or understanding, a notice to be provided 
advising the said labor union or workers' representatives of the Contractor's commitments under 
this section and shall post copies of the notice in conspicuous places available to employees and 
applicants for employment.  

 e.  The Contractor will comply with all provisions of Executive Order 11246 of September 24, 1965, 
“Equal Employment Opportunity,” and of the rules, regulations, and relevant orders of the 
Secretary of Labor.  

 f.  The Contractor will furnish all information and reports required by Executive Order 11246 of 
September 24, 1965, and by rules, regulations, and orders of the Secretary of Labor, or pursuant 
thereto, and will permit access to his books, records, and accounts by the administering agency 
and the Secretary of Labor for purposes of investigation to ascertain compliance with such rules, 
regulations, and orders.  

 g.  In the event of the Contractor's noncompliance with the nondiscrimination clauses of this contract 
or with any of the said rules, regulations, or orders, this contract may be canceled, terminated, or 
suspended in whole or in part and the Contractor may be declared ineligible for further 
Government contracts or federally assisted construction contracts in accordance with procedures 
authorized in Executive Order 11246 of September 24, 1965, and such other sanctions may be 
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imposed and remedies invoked as provided in Executive Order 11246 of September 24, 1965, or 
by rule, regulation, or order of the Secretary of Labor, or as otherwise provided by law.  

 h.  The Contractor will include the portion of the sentence immediately preceding paragraph (a) and 
the provisions of paragraphs (a) through (h) in every subcontract or purchase order unless 
exempted by rules, regulations, or orders of the Secretary of Labor issued pursuant to section 
204 of Executive Order 11246 of September 24, 1965, so that such provisions will be binding 
upon each subcontractor or vendor. The Contractor will take such action with respect to any 
subcontract or purchase order as the administering agency may direct as a means of enforcing 
such provisions, including sanctions for noncompliance: Provided, however, That in the event a 
Contractor becomes involved in, or is threatened with, litigation with a subcontractor or vendor as 
a result of such direction by the administering agency the Contractor may request the United 
States to enter into such litigation to protect the interests of the United States. 

 
 15. Civil Rights Act of 1964. Under Title VI of the Civil Rights Act of 1964, no person shall, on the 

grounds of race, color, religion, sex, or national origin, be excluded from participation in, be 
denied the benefits of, or be subjected to discrimination under any program or activity receiving 
Federal financial assistance. 

 
16. Section 109 of the Housing and Community Development Act of 1974.  The Contractor shall 

comply with the provisions of Section 109 of the Housing and Community Development Act of 
1974.  No person in the United States shall on the ground of race, color, national origin, religion, 
or sex be excluded from participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity funded in whole or in part with funds made available 
under this title.   
 

17. Section 504 Rehabilitation Act of 1973, as amended.  The Contractor agrees that no otherwise 
qualified individual with disabilities shall, solely by reason of his/her disability, be denied the 
benefits of, or be subjected to discrimination, including discrimination in employment, under any 
program or activity receiving federal financial assistance. 
 

18. Age Discrimination Act of 1975.  The Contractor shall comply with the Age Discrimination Act of 
1975 which provides that no person in the United States shall on the basis of age be excluded 
from participation in, be denied the benefits of, or be subjected to discrimination under any 
program or activity receiving federal financial assistance. 
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Texas Community Development Block Grant  

2020 TxCDBG Program Year 

Phase Two Solicitation for Administrative Services 

Response from Service Provider (Optional Format) 

Applicant 
Community:   

City of Marble Falls Name of Firm 
Providing Proposal: 

Langford Community 
Management Services, Inc. 

Fund Category: Downtown Revitalization 
Program 

Firm Point of Contact:  
Judy Langford 

Date Proposal 
Submitted: 

5/28/20 Total Proposed Cost: 10% of Grant Request 

Conflict of Interest: 
 
(identify any actual 
or potential conflict 
of interest that 
must be addressed) 

 No employee, officer or agent of the Grant Recipient or Applicant/Service Provider shall 
participate in selection, or in the award or administration of a contract supported by 
Federal funds if a conflict of interest, real or apparent, would be involved.    
 

□ The following potential or actual conflict of interest must be addressed: 
o Owner or employee of the firm has a familial relationship with a local official, 

including the utility provider. 
o Owner or employee of the firm has financial interest in the utility provider 

intended to benefit from the project. 
o Other ______________________________________ 

 

Cost Category Proposed Fee  
Self-

Performed or 
Subcontracted 

Pre-application Costs (not payable or reimbursable with TxCDBG funds) 

Preparation and submittal of grant application 0.00 Self-performed 

Basic Services (all grant administration contracts) 

Environmental review 20% of Total 
Proposed Cost 

Self-performed 

Assistance in procurement process 10% of Total 
Proposed Cost 

Self-performed 

Preparation and submittal of drawdown requests 10% of Total 
Proposed Cost 

Self-performed 

Record keeping 15% of Total 
Proposed Cost 

Self-performed 

Preparation and submittal of reports as required 10% of Total 
Proposed Cost 

Self-performed 

Contract management 15% of Total 
Proposed Cost 

Self-performed 

Preparation and submittal of close-out documents 10% of Total 
Proposed Cost 

Self-performed 

Other Services (include only applicable services) 

Housing activities N/A  

Form A507 
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OSSF activities N/A  

Acquisition of real property services N/A  

Labor standards 10% of Total 
Proposed Cost 

Self-performed 

Other Fees 
List any other fees necessary to successfully complete a project (add rows as necessary).    None 
anticipated 
   

Proposed Scope of Services 

Check services proposed for the anticipated TxCDBG project (add rows as necessary). 
Application Preparation Services 
 Provide general advice and technical assistance in preparing the application in conformance with 

TxCDBG program requirements; 
 Prepare beneficiary documentation in conformance with TxCDBG program requirements; and 
 Ensure the completed application is submitted to TDA on or before the application deadline. 
 Other:  Langford Community Management Services, Inc. (LCMS) will assist/prepare required 

pictures and letters from benefitting businesses required for application.  Prepare public hearing 
notice/second notice and send to the newspaper, prepare resolution to submit application, 
assist City with Request for Qualifications for Engineering and complete and submit application.  

 
Basic Contract Implementation Services 
 Provide general advice and technical assistance on regulatory matters and implementing project 

activities included in the approved grant application in conformance with TxCDBG program 
requirements; 

 Assist in the procurement process such as preparing notices and solicitation of bids for engineering, 
construction activities, or other grant-related services; 

 Assist in meeting financial, administrative, and bookkeeping requirements of the TxCDBG program, 
including review of invoices received for payment, preparation of grant fund drawdown requests and 
retention of all pertinent records and documents sufficient to reflect all charges submitted; 

 Assist in meeting record keeping requirements of the TxCDBG program, including the establishment 
and maintenance of an acceptable filing system; 

 Assist in contract administration and monitoring requirements of the TxCDBG program, including 
enforcement of compliance requirements; 

 Assist in the environmental review process for the proposed project, including preparing and submitting 
necessary documentation to the appropriate agency for clearance or approval, and preparing Request 
for Release of Funds and required certifications and submitting them to TDA;   

 Assist in meeting all special condition requirements stipulated in the grant contract; 
 Act as a liaison between the local government, construction contractors, and TDA to ensure an efficient, 

smoothly managed program; 
 Monitor the work of authorized contractors and subcontractors. 
 Furnish necessary forms and submit all required reports as outlined in the grant contract; 
 Prepare and submit any program amendments, including re-assessments of environmental clearances, 

as necessary during the duration of the project; and 
 Prepare and coordinate the submission of appropriate documents for TxCDBG contract close-out and 

completion.  
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 Assist in developing, implementing and documenting new activities to affirmatively further fair housing 
during the grant term; 

 Other:  LCMS works diligently to administer a TxCDBG project completely. With funding of 
project, we provide the City a set of files to keep at the City, which we will maintain during visits.  
LCMS then keep a duplicate set of files at our offices to seamlessly administer the program with 
the City.  We provide a level of service that reduces the staff’s time with the program to only 
signing vouchers and forms as required by the program.    

 
Assistance for Acquisition of Real Property 
 Provide guidance regarding real property acquisition activities and assistance in meeting real property 

acquisition/URA requirements, including preparation of correspondence to property owners, and 
preparation and submission of required reports to TDA. 

 Other:  For Downtown Revitalization Projects, no acquisition is anticipated, however if 
necessary, will assist City with all required documentation. 

 
Compliance with federal Labor Standards  
 Provide guidance regarding federal labor standards and assistance in meeting Davis-Bacon Act and 

related federal labor laws; and 
 Serve as Labor Standards Officer for the project. 
 Other:  As Labor Standards Officer, Langford Community Management Services, Inc. (LCMS) will 

receive and oversee all construction payrolls for accuracy and complete required on-site 
interviews.  We also complete the 10-day call process, request for wage rates and review of 
construction manuals for inclusion of all TDA required documents.   
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June 16, 2020 
 

7. REGULAR AGENDA 
 
(a) Discussion and Action on award of a construction contract with Excel Construction 

Services, for water treatment plant improvements and authorize the City Manager to 
execute the contract.  Kacey Paul, City Engineer 
 

 
 

 
 
  
 
  
 
 

 
 

 
 
 

 
  
 
 
 
  
 
  
 

 



Council Agenda Item Cover Memo 
June 16, 2020 

Agenda Item No.: 7(a) 
Presenter:  Kacey Paul, P.E., City Engineer 
Department: Engineering 
Legal Review: 

AGENDA CAPTION 
Discussion and Action on award of a construction contract with Excel Construction Services, 
for water treatment plant improvements and authorize the City Manager to execute the 
contract. 

BACKGROUND INFORMATION 

This purpose of this item is to discuss and take action on the construction contract for 
the water treatment plant clarifier repair and upgrade to the high service pump station. 
This is an adopted project in the Capital Improvement Plan 2019-2023, and bonds were 
sold to cover the project design and construction in Summer 2019. The total proposed 
construction budget for the project is $1,300,000. 

This project will include removal and replacement of the original clarifier equipment, 
including increasing the size of the intake pipe from 18” to 30”.  It will also include 
upgrading one pump at the high service pump station from 1,000 gallons per minute 
(gpm) to 1,667 gpm.  This will increase pumping capacity by roughly 950,000 gallons per 
day and provide overall pumping capacity for the permitted plant capacity of 4.8 million 
gallons per day. 

It is anticipated that construction will begin 12-16 weeks from issuing notice to proceed, 
as equipment lead times are extensive for the project.  Construction should be completed 
in December 2020/Early 2021. 

This was a public bid process that closed on May 21st.  The City received 5 bids for the 
project.  The bid tabulation is attached to this document.  The top 3 bidders were: 

• Excel Construction $1,233,967 
• Associated Construction Partners $1,278,750 
• Keystone Construction $1,364,400 

7(a) - Page 1 of 34



After review, Trihydro, the design engineering firm, recommended project award to the 
low bidder, Excel Construction Services, LLC.  The recommendation and supporting 
documentation are attached to this document. 

Excel Construction was the contractor for the Water Treatment Plant Phase 3, and the 
Wastewater Treatment Plant expansion, both of which involved installation of new 
clarifiers. 

RECOMMENDATION 

City staff recommends approval of the construction contract with Excel Construction 
Services, LLC in the amount of $1,233,967 for the water treatment plant clarifier repair 
& high service pump station upgrade, to be executed by Mike Hodge, City Manager. 

Memo Contents: 
• Bid Tabulation Page 3 
• Engineers Recommendation of Award Pages 4 - 28 
• Draft Contract Pages 29 - 35 
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May 26, 2020 

Kacey Cubine Paul, P.E., CFM 
City Engineer, City of Marble Falls 
1808 Second Street 
Marble Falls, Tx.  78654 

RE: City of Marble Falls Water Treatment Plant Improvements Project 
Recommendation of Award 

Dear Ms. Paul: 

City of Marble Falls (City) Water Treatment Plant Improvements Project (Project) bids were publicly 
opened and read aloud Thursday May 21, 2020.  Trihydro Corporation (Trihydro) verified the five bids 
complied with the bid requirements and reviewed for bid errors. All bids were deemed acceptable. 
Trihydro subsequently tabulated Project bids to determine the successful low bidder. The apparent low 
bidder is Excel Construction Services (Excel) from Leander, Texas with a Total Base Bid Price of 
$1,233,967.00. 

Trihydro personnel have built a professional relationship with Excel lasting more than 20 years. Excel has 
consistently maintained a courteous and professional approach on municipal construction projects and are 
qualified to perform the Project improvements.  Additionally, Excel is familiar with the City Water 
Treatment Plant site and the proposed improvements scope having installed the Water Treatment Plant 
Clarifier Number Two in 2016.   

Trihydro and the City discussed the Alternate Bid item, installing a second High Service Pump, following 
the bid opening.  Although the additional $132,825.00 pump cost is reasonable, the City’s budgetary 
concerns exclude adding the High Service Pump Alternate Bid.  Therefore, Trihydro recommends 
awarding Excel Construction Services the Water Treatment Plant Improvements Project for the base bid 
amount of $1,233,967.00.   
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Ms. Kacey Cubine Paul, P.E., CFM 
May 26, 2020 
Page 2 

202005_CofMF_RecommendationofAward.docx 

The information contained herein and in the enclosed attachments is provided to the City for reference 
and use in your decision to award the Water Treatment Plant Improvements contract.  Thank you for the 
opportunity to be of service to the City. 

Sincerely, 
Trihydro Corporation 

Scott Swiderski, P.E., CCM 
Senior Engineer  

68X-001-001 

Attachments 

cc: James Kennedy – Public Works Director 
Jay Everett – Assistant Public Works Director 
Jeff Felps – Water Plant Superintendent 
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CITY OF MARBLE FALLS WATER TREATMENT PLANT IMPROVEMENTS

OWNER CITY OF MARBLE FALLS

ROJECT NAME WATER TREATMENT PLANT IMPROVEMENTS

LOCATION 2502 CIRCLE DRIVE, MARBLE FALLS, TX  78654

ENGINEER TRIHYDRO CORPORATION

BID DATE THURSDAY, MAY 21, 2020

BID TIME 10:00 A.M.

PROJECT NO. 68X-001-002

REF NO. QTY UNIT UNIT PRICE BID UNIT PRICE BID UNIT PRICE BID UNIT PRICE BID UNIT PRICE BID

1 40 LF 50.00$  2,000.00$              100.00$  4,000.00$              10.00$  400.00$  10.00$  400.00$  200.00$  8,000.00$  

2 1 LS 1,276,750.00$       1,276,750.00$       1,557,650.00$       1,557,650.00$       1,233,567.00$       1,233,567.00$       1,364,000.00$       1,364,000.00$       1,380,000.00$       1,380,000.00$        

S-1 1 LS 1,249,500.00$       1,249,500.00$       1,555,650.00$       1,555,650.00$       1,240,000.00$       1,240,000.00$       1,364,000.00$       1,364,000.00$       1,450,000.00$       1,450,000.00$        

A-1 1 LS 139,500.00$          139,500.00$          162,000.00$          162,000.00$          132,825.00$          132,825.00$          175,000.00$          175,000.00$          250,000.00$          250,000.00$           

X

1,388,000.00$  

Furnish and install all Materials, Permits, Equipment, Appurtenances, 
and Incidentals Required to Remove Clarifier No. 1 Equipment and 
Replace with WesTech Contraflo SCX63, including High Service Pump 
No. 2 with National Pump H14MC or Approved Equal

Furnish and Install all Materials, Permits, Equipment, Appurtenances, 
and Incidentals Required to Remove and Replace High Service Pump 
No. 3 with National Pump H14MC or Approved Equal

ITEM DESCRIPTION

Excavation Protection

Furnish and Install all Materials, Permits, Equipment, Appurtenances, 
and Incidentals Required to Remove Clarifier No. 1 Equipment and 
Replace with Wawcon Reactor Clarifier, including High Service Pump 
No. 2 with National Pump H14MC or Approved Equal 

TOTAL BASE BID 1,233,967.00$  1,364,400.00$  1,278,750.00$  1,561,650.00$  

TEXAS HOUSE BILL 89 VERIFICATION FORM

X

X

X X

BID TABULATION

BID SECURITY

PROJECT REFERENCES

 FORM INCL. ACKNOWLEDGEMENT OF ADDENDUMS

TEXAS ETHICS COMMISSION FORM 1294

X X

X

X

X

X

X

X X X X

X X X X

X

X

PGC General Contractors, LLCCONTRACTOR'S NAME Associated Construction Partners, Ltd

X X X X

Austin Engineering Co., Inc Excel Construction Services, LLC Keystone Construction

TEXAS SENATE BILL 252 CERTIFICATION FORM X

X X X

202005_CoMF-WTPImprovements_BidTab.xlsx 1 of 1
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City of Marble Falls  
Water Treatment Plant Improvements Project 
2020 

 1 

CITY OF MARBLE FALLS  
 

CONSTRUCTION CONTRACT 
 

This Construction Contract (“Agreement”) is dated for reference this 16th day of June, 
2020,  

 
between the Owner: 
   
 
  City of Marble Falls 
  800 Third Street 
  Marble Falls, Texas  78654 
  Attn:  Mike Hodge, City Manager 

 
   
and the Contractor: 
 
  Excel Construction 
  1202 Leander Drive 
  Leander, Texas 78641 
  Attn:  Randal Park, President 
 
 
for the following Project: 
 
Marble Falls Water Treatment Plant Improvements Project. 
 

W I T N E S S E T H: 
 
 Article 1.  Statement of Work.  Contractor shall complete all Work as specified or indicated 
in the Contract Documents. The Work is generally described as follows: Furnish and install all 
materials, permits, equipment, appurtenances, and incidentals to replace existing Clarifier No. 1 
equipment and one (1) high service pump at the City’s Water Treatment Plant.  The Project 
includes rehabilitating existing Clarifier No. 1 interior concrete basin walls and floor, removing 
and replacing influent clarifier line, installing galvanized steel stairs and perimeter walkway for 
existing Clarifier No. 1, and installing associated electrical components and instrumentation. 
 
 Such Work is described more in particular in the other Contract Documents incorporated 
in this Agreement. 
 
 

Article 2.  Contract Documents.   
 

Enumeration of Contract Documents 
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 The Contract Documents, except for Modifications issued after execution of this 
Agreement, are enumerated in the sections below. 
 
 The Agreement is this executed Agreement for Construction Contract. 
 
 Owner’s Solicitation Documents: 
    Bid Advertisement; 
    Instructions to Bidders; 
    Bid Form; 
    Payment, Performance and Bid bond forms. 
 
 Bidder’s Bid Form and Owner required attachments thereto; 
 
 The General Conditions are City of Marble Falls General Conditions; 
 
 Special Conditions; 
 
 The Specifications: Project Manual: City of Marble Falls Water Treatment  

         Plant Improvements 
 
 The Drawings: The City of Marble Falls Water Treatment Plant Improvements 
 
 The Addenda, if any: Addendum No. 1 
    Addendum No. 2 
 

The Contract Documents also include Bidder’s warranties and representations and any 
documents submitted by Bidder related to qualifications and experience which are not inconsistent 
with the terms of this Agreement. All such Contract documents are incorporated herein for all 
purposes, and including the attachments as defined therein. In the event that there is a conflict 
between any contract document and this Agreement, this Agreement shall control.  In the event 
that there is any conflict between the General Conditions and the Special or Supplementary 
Conditions or the respective Project Manuals, the Special or Supplementary Conditions and the 
Project Manuals shall Control.  
 
 
 Article 3.  Contract Time.  Time is of the essence for this Agreement. Contractor will 
commence the Work upon issuance of a Notice to Proceed and will complete the Work within the 
following calendar days thereafter (“Performance Deadline”). 
 
    210 days to Substantial Completion 
    
Contractor will finally complete the Work no later than 30 days after the Substantial Completion 
Date for the Project, unless a different time for Final Completion is specified by Architect in the 
Certificate of Substantial Completion. 
 
 Contractor shall not commence the Work until Contractor has provided Owner with (i) a 
Certificates of Insurance showing that the required insurance coverage is in place, (ii) the required 
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Payment and Performance Bonds, and (iii) Contractor’s Safety Plan, and Owner has approved the 
insurance and bonds. Any approval process is for the benefit of Owner only, and does not relieve 
the Contractor from its obligation to comply with the requirements of the Contract Documents.  
 
 
 Article 4.  Contract Amount.  For performance of the Work, Owner will pay to Contractor 
the not to exceed lump sum of $1,233,967 as provided in the Contract Documents.   
 
 The lump sum does not include any alternative bids.  
 
 
 Article 5.  Payments.   Owner will make payments, subject to Owners’ right to withhold 
retainage, in accordance with the provisions set out in Contract Documents.  
 
 
 Article 6.  Bonds and Insurance.  Contractor is required to provide Payment and 
Performance Bonds and Insurance prior to commencing Work, in accordance with the 
requirements set out in the Contract Documents.   
 
 
 Article 7.  Other Obligations. Contractor will comply with all requirements set forth in the 
Contract Documents. 
 
 
 Article 8.   Liquidated Damages.  Liquidated damages shall be payable in the amounts as 
set out in the Contract Documents.  Any sums due and payable hereunder by the Contractor shall 
be payable, not as a penalty, but as liquidated damages representing an estimate of delay damages 
likely to be sustained by Owner, estimated at or before the time of executing this Agreement.  
When the Owner reasonably believes that the Performance Deadline will be inexcusably delayed, 
the Owner shall be entitled, but not required to, withhold from any amounts otherwise due the 
Contractor an amount then believed by the Owner to be adequate to recover liquidated damages 
applicable to such delays.   
 

As provided in the Solicitation Documents, Contractor has a period of 5 days from the date 
Contractor was notified of the award of Contract to execute the Agreement, as well as provide the 
insurance, bonds, safety plan and other documents required by the Contract Documents. If 
Contractor fails to sign the Agreement, and/or to submit any of the required documentation within 
the 5 day time period, then Owner has the right to treat each day beyond the 5 day deadline in 
which the Agreement was unsigned, and/or one or more of the required documents had not been 
submitted, as a day of unexcused delay under the Agreement.  
 
 
 Article 9.  Notice.  All notices of default under the Contract Documents must be in writing 
and sent by certified mail, return receipt requested. Any mailed notice required or permitted to be 
given under the Contract Documents shall be deemed delivered four days after it is deposited in 
the U. S. Mail. All notices required by the Contract Documents that are not required to be sent by 
certified mail must be in writing and may be sent by mail, fax or email. 
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  City of Marble Falls 
   800 Third Street 
   Marble Falls, Texas  78654 
  Attn: Mike Hodge, City Manager  
  Telephone:  (830) 693-3615 

Facsimile:  (830) 693-6737 
       
  With copy to Engineer:   
  Trihydro Corporation 
  1005 E St. Elmo Rd, Bldg #7 
  Austin, Texas  78745 
  Attn: Steven Young 
  Telephone: (512) 442-3008 
  Facsimile: (512) 448-7811 
   
  Contractor: 
  Excel Construction 
  1202 Leander Drive 
  Leander, Texas 78641 
  Attn:  Randal Park, President 
  Telephone:  (512) 259-5005 
    Facsimile:  (512) 259-5665 
 

 Notice given in any other manner will be deemed delivered if and when actually received.  Either 
party may change its address for notice by providing notice to the other party as provided herein.  
Such change of address will be effective 14 days after it is delivered. 
 
 
 Article 10.  Contractor shall comply with the prevailing wage rate requirements set forth 
in the Contract Documents and as required by law and will require subcontractors to comply with 
the applicable provisions of said law.  Contractor and each subcontractor shall pay not less than 
the prevailing wage rates as set out in the Contract Documents.  
 
 
 Article 11.   Pursuant to Section 406.096 of the Texas Labor Code, by execution of the 
Contract, Contractor certifies to Owner that it has Worker’s Compensation Insurance coverage for 
each employee of the Contractor employed on this Project.  Contractor shall obtain from each 
subcontractor a certificate which certifies that the subcontractor has Worker’s Compensation 
insurance coverage for each employee of the subcontractor employed on this Project and shall 
promptly provide Owner with all such certificates. 
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 Article 12. Severability 
 
 If any of the terms, sections, subsections, sentences, clauses, phrases, provisions, 
covenants, or conditions of this Contract are for any reason held to be invalid, void or unen-
forceable, the remainder of the terms, sections, subsections, sentences, clauses, phrases, 
provisions, covenants, or conditions of this Contract shall remain in full force and effect and shall 
in no way be affected, impaired or invalidated. 
 
 
 Article 13. Conflict of Interest 

 
 Chapter 176 of the Local Government Code requires businesses conducting business 
activity with the City to file a “Conflict Disclosure Statement,” and the Contractor shall complete 
such Statement and it shall be on file with the City, with the Statement to be updated as necessary.  
 
 
 Article 14. Gift to a Public Servant 
  

The City may immediately terminate this Contract if the Contractor offers or agrees to 
confer any benefit on a City employee or official that the City employee or official is prohibited 
by law from accepting.  “Benefit” means anything reasonably regarded as pecuniary gain or 
pecuniary advantage; “Benefit” does not mean purchase, by the Contractor, of a meal (breakfast, 
lunch, or dinner) for employee or official in the course of regular business activity. 
Notwithstanding any other legal remedies, City may require Contractor to remove any employee 
of Contractor from the Project who has violated the restrictions of this section or any similar State 
or Federal Law, and obtain reimbursement for any expenditures made as a result of the improper 
offer, agreement to confer, or conferring of a benefit to a City employee or official.    

 
 
Article 15. Governing Law and Legal Construction 

 
 This Contract shall be governed by and construed in accordance with the laws and court 
decisions of the State of Texas, without regard to conflict of law or choice of law principles of 
Texas or of any other state. The parties to this Agreement agree and covenant that this Agreement 
shall be enforceable in Marble Falls, Texas; and that if legal action is necessary to enforce this 
Agreement, exclusive venue shall lie in the state district courts of Burnet County, Texas and the 
federal courts of Travis County, Texas. 
 
 
 Article 16. Independent Contractor 
 
 Contractor covenants and agrees that he/she is an independent contractor, and not an 
officer, agent, servant or employee of City; that Contractor shall have exclusive control of and 
exclusive right to control the details of the work performed hereunder, and all persons performing 
same, and shall be liable for the acts and omissions of its officers, agents, employees, contractors, 
subcontractors and consultants; that the doctrine of respondent superior shall not apply as between 
City and Contractor, its officers, agents, employees, contractors, subcontractors and consultants, 
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and nothing herein shall be construed as creating a partnership or joint enterprise between City and 
Contractor. 
 
 
 Article 17. Disclosure 
 
 By signing this Agreement, Contractor acknowledges to City that he/she has made a full 
disclosure in writing of any existing conflicts of interest or potential conflicts of interest, including 
personal financial interests, direct or indirect, in property abutting the proposed Project and 
business relationships with abutting property owners.  Contractor further agrees that he/she shall 
make disclosures in writing of any conflicts of interests which develop subsequent to the signing 
of this Agreement and prior to final payment under the Agreement. 
 
 
 Article 18. Entire Agreement 
 
 This Agreement and including the Contract Documents embodies the complete agreement 
of the parties hereto, superseding all oral or written previous and contemporary agreements 
between the parties relating to matters herein; and except as otherwise provided herein, cannot be 
modified without written agreement of the parties. 

 
 

 Article 19. Non-Waiver 
 
Any waiver of a right or remedy by City shall not be deemed a waiver of any other right or remedy 
of City.  Any waiver of Contractor’s default by City shall not be deemed a waiver of any other or 
future default. 
 
 
 Article 20. Remedies 
 
 No right or remedy granted herein or reserved to the parties is exclusive of any other right 
or remedy herein by law or equity provided or permitted; but each shall be cumulative of every 
other right or remedy given hereunder.  Forbearance or indulgence by either party shall not 
constitute a waiver of any covenant or condition to be performed pursuant to this Contract. 
 
 
 Article 21.   Equal Employment Opportunity 
 
 Contractor shall not discriminate against any employee or applicant for employment 
because of race, age, color, religion, sex, ancestry, national origin, place of birth or disability.  
Contractor shall take action to ensure that applicants are employed and treated without regard to 
their race, age, color, religion, sex, ancestry, national origin, place of birth or disability.  This action 
shall include, but not be limited to:  employment, upgrading, demotion or transfer, recruitment or 
recruitment advertising; layoff or termination; rates of pay or other forms of compensation; and 
selection of training, including apprenticeship. 
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 Article 22. Attorney Fees 
 

 In the event any party to this Agreement should bring suit against the other party with 
respect to any matters provided for in this Agreement, the prevailing party shall be entitled to 
recover from such other party its costs of court, legal expenses and reasonable attorneys’ fees in 
connection with such suit. 
 
Executed to be effective as of the date set forth above, which shall be filled in by Owner at the 
time it executes this Contract. 
 
  

City of Marble Falls 

 

By: __________________________________________ 

Mike Hodge, City Manager 

 
 
ATTEST: 
 
________________________________ 
Secretary 
 
 
 

 
 
_____________________________________________ 
CONTRACTOR 
 
 

 

By:__________________________________________ 

Randal Park, President 
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June 16, 2020 
 

7. REGULAR AGENDA 
(b) Discussion and Action on an amendment to the Professional Services Agreement 

with Trihydro for professional and engineering services related to water treatment 
plant improvements and authorize the City Manager to execute the amendment.  
Kacey Paul, City Engineer 

 
 

 
 
 
  
 
  
 
 

 
 

 
 
 

 
  
 
 
 
  
 
  
 

 



 

Council Agenda Item Cover Memo 
June 16, 2020 

Agenda Item No.: 7(b) 
Presenter:  Kacey Paul, P.E., City Engineer 
Department: Engineering 
Legal Review: 

AGENDA CAPTION 
Discussion and Action on an amendment to the Professional Services Agreement with 
Trihydro for professional and engineering services related to water treatment plant 
improvements and authorize the City Manager to execute the amendment. 

BACKGROUND INFORMATION 

This purpose of this item is to discuss and vote on the contract amendment with Trihydro 
for construction phase services for the water treatment plant clarifier repair and upgrade 
to the high service pump station.  This is an adopted project in the Capital Improvement 
Plan 2019-2023, and bonds were sold to cover the project design and construction in 
Summer 2019.  The total proposed construction budget for the project is $1,300,000. 

During construction, it is important to have the design engineers involved to some level 
so they can address any design related questions and review specific elements of the 
construction.  This project has several key elements that need to be closely overseen, 
like the installation of the 30” feed line under the clarifier. 

RECOMMENDATION 

City staff recommends approval of the contract amendment for Construction 
Management with Trihydro Engineering in the amount of $37,750 for the water treatment 
plant clarifier repair & high service pump station upgrade, to be executed by Mike Hodge, 
City Manager.  

Memo Contents: 
• Contract Amendment Pages 2 - 5 
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June 16, 2020 
 

7. REGULAR AGENDA 
 

(c) Discussion and Action on 2nd Amendment to Memorandum of Understanding 
between the EDC, City of Marble Falls, and Phoenix Hospitality Group.  Christian 
Fletcher, Executive Director MFEDC 
 

 
 

 
 
  
 
  
 
 

 
 

 
 
 

 
  
 
 
 
  
 
  
 

 



7(c) - Page 1 of 3 

 
 

Council Agenda Item Cover Memo 
June 16, 2020 

 
  
Agenda Item No.: 7(c) 
Presenter: Christian Fletcher 
Department:  Marble Falls Economic Development Corporation 
Legal Review:  yes  
 

AGENDA CAPTION 
 
Discussion and Action on 2nd Amendment to Memorandum of Understanding between 
the EDC, City of Marble Falls, and Phoenix Hospitality Group. 
 

BACKGROUND 
 
On November 20, 2019, the EDC and City entered into a Memorandum of Understanding 
with Phoenix Hospitality Group (PHG) to conduct a feasibility analysis regarding their 
potential involvement in the Downtown Hotel and Conference Center project.  At the end 
of the initial feasibility period in January 2020, we received a proposal from PHG that 
outlined their interest and suggested approach.  The first amendment to the MOU was 
approved on February 19, 2020 and extended the time period for due diligence and for 
some conceptual architecture to be explored; this first amendment extended the MOU 
through May 31, 2020. 
 
A conceptual architecture exercise was held with the EDC board and City Council in late 
February, but the onset of the global coronavirus pandemic delayed the delivery of the 
final conceptual package until late May.  Now that the preliminary pricing set has been 
received, we would like to amend the MOU a second time to allow time for the submission 
of bids by the general contractor and subconsultants as well as the coordination of any 
value engineering that needs to take place.  The second amendment to the MOU 
proposes to extend our agreement through August 31, 2020. 
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SECOND AMENDMENT TO MEMORANDUM OF UNDERSTANDING  
 
This Second Amendment to the Memorandum of Understanding dated November 20, 2019 (“MOU”) is 
made on the ____ day of June 2020 (“Effective Date”) by and between Phoenix Hospitality Group, LLC, a 
Texas limited liability company, its affiliates and assigns (collectively “Phoenix”), The City of Marble Falls, 
Texas (“City”) and Marble Falls Economic Development Corporation (“EDC”), each a “Party” and 
collectively referred to as the “Parties.” 

Amendments 

 

1. In Section IV. Terms & Other Conditions, paragraph 1, the original Term of January 31, 2020 that 
was extended to May 31, 2020 by the First Amendment to the MOU dated February 19, 2020, 
shall be further extended to August 31, 2020, and 
 

2. In Section IV. Terms & Other Conditions, paragraph 3 remains as amended in the First 
Amendment to the MOU dated February 19, 2020 and is restated here:  

 

“3.  If the Parties determine that the Project is not feasible and/or will not be consummated 
and finalized, then each Party will absorb its respective costs incurred in performing its roles and 
responsibilities listed herein. However, should the Project be consummated then the EDC will be 
reimbursed by Phoenix for its actual pre-development expenditures that were mutually agreed to 
by all parties in writing in advance of their occurrence. The Parties hereby agree that the 
expenditures to be incurred by the EDC on the attached Schedule 1 are approved for 
reimbursement should the Project be consummated.” 
 

EXECUTED to be effective as of the date above shown. 
 
THE CITY OF MARBLE FALLS, TEXAS, a Home Rule Municipality located in Burnet County, Texas 
 
By: __________________________________________ 
Title: ________________________________________ 
Date: ________________________________________ 
 
MARBLE FALLS ECONOMIC DEVELOPMENT CORPORATION, a Texas nonprofit corporation 
 
By: ________________________________________ 
       Steve Reitz, Board President 
Date: _____________________________________ 
 
PHOENIX HOSPITALITY GROUP, LLC, a Texas limited liability company 
 
By:  CORCORAN GROUP INVESTMENTS, LLC, a Texas limited liability company 
 
    By: _______________________________________ 
           John G. Corcoran, Managing Member 
    Date: _____________________________________ 
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By:  MCCLURE VENTURES, LLC, a Texas limited liability company 
 
    By: _______________________________________ 
           Edward McClure, Managing Member 
    Date: _____________________________________ 
 
 

SCHEDULE 1 
 
Planned Pre-Development expenditures to be incurred by the EDC to be reimbursed by Phoenix upon 
Project consummation per Section IV. Terms & Other Conditions, paragraph 3: 
 

1. Architect Site Tour for Concept Package – Actual Cost $5,152.49 (February 26-28, 2020) 
2. Concept Package – Actual Cost $29,771.67 (February 28 – March 18, 2020) 
3. Preliminary Pricing Set – Cost Estimate $45,000 (estimated to occur: March 19 – June 1, 

2020) 
4. Geotechnical Report – Cost Estimate $10,000 (estimated to occur: June 1-30, 2020) 
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June 16, 2020 
 

7. REGULAR AGENDA 
 

(d) Discussion and Action on a Professional Services Agreement between the City of 
Marble Falls and Doucet & Associates for design and engineering services for 
Phase 1b of the Parks Improvement Plan including the authorization for the City 
Manager to execute the Agreement.  Christian Fletcher, Executive Director 
MFEDC 
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Council Agenda Item Cover Memo 
June 16, 2020 

 
  
Agenda Item No.: 7(d) 
Presenter: Christian Fletcher 
Department:  Marble Falls Economic Development Corporation 
Legal Review:  yes  
 

AGENDA CAPTION 
 
Discussion and Action on a Professional Services Agreement between the City of Marble 
Falls and Doucet & Associates for design and engineering services for Phase 1b of the 
Parks Improvement Plan including the authorization for the City Manager to execute the 
Agreement. 
 

BACKGROUND 
 
Nine firms responded to the Request for Qualifications issued in February for design and 
engineering services related to Phase 1b of the Parks Improvement Plan.  Phase 1b is 
comprised mostly of Lot 5, the EDC-owned waterfront tract just east of the Downtown 
Hotel & Conference Center site; proposed improvements include a boardwalk, a waterfall 
pavilion, and gardens, among other amenities. 
 
The Statements of Qualifications were reviewed by a committee comprised of the 
following individuals: 
 
Caleb Kraenzel, Assistant City Manager 
Kacey Paul, City Engineer 
Lacey Dingman, Parks and Recreation Director 
Christian Fletcher, Executive Director of the EDC 
John Packer, Mayor and EDC Board Member 
Steve Reitz, EDC Board President 
Mark Mayfield, EDC Board Vice President 
 
After the SOQ scores were tabulated, three firms were invited to do a virtual interview 
with the committee.  Based on their team’s experience with waterfront park projects and 
some recent experience in Marble Falls, Doucet & Associates was selected as the firm 
with which the committee would like to negotiate a contract. 
 
Because the funds that the EDC has on hand for this project can only be used on EDC-
owned property, the following professional services contract and fee proposal are limited 
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to Lot 5.  Furthermore, because of the wide spectrum of variables for this project, Doucet 
& Associates has requested that we consider starting with right-fit verification and a 
portion of schematic design work, which would be roughly equivalent to 10% of the total 
contract scope and fees.  The EDC will be covering the cost of this contract. 
 
Design and engineering services related to adjacent improvements to Avenue H will need 
to be covered in a supplemental agreement. 
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PROFESSIONAL SERVICES AGREEMENT 
 

THIS PROFESSIONAL SERVICES AGREEMENT (this "Agreement") is made and entered into as of the __ day of ________, 2020 by 
and between the City of Marble Falls ("City") and Doucet & Associates (“Consultant”). 

  

In consideration of the mutual premises, covenants and Agreements herein contained, the parties agree as follows: 
 

Section 1. City hereby engages Consultant, and Consultant hereby accepts such engagement, to provide professional planning and 
engineering services to the City as specified in Attachment “A” (the “Services”). Consultant shall perform the Services for the benefit of the City 
upon the terms and conditions contained in this Agreement. 

 
Section 2. Term and Termination. 
 
(a) Term.   The term of Consultant’s engagement by City hereunder (the "Term") shall commence on the date of this Agreement and 

will continue in effect until completion of the Services, unless it is earlier terminated in accordance with this Section.  The Services are anticipated 
to be performed by the Consultant within 8 weeks from notice to proceed from the City.   

 
(b) Termination.  This Agreement may be terminated prior to the end of the Term upon 10 days’ notice by either party for any or no 

reason.  Such termination shall be effective 10 days following delivery and receipt, by the terminating party to the other party, of written notice of 
such termination. The City shall pay Consultant for services rendered and obligations incurred to date of termination and Consultant shall submit 
to the City all Project documents prepared to that point.   

 
Section 3. Services.   
 
(a) Scope of Services.  The Services shall include those items listed on Attachment A which is incorporated herein by reference for all 

purposes.  In order for the Consultant to perform the Services, the City’s obligation for providing information and support is also described in 
Attachment A. Attachment “A” describes all phases of the Services anticipated to be provided by the Consultant, including the work that will be 
given notice to proceed under the initial phase of services to be performed by Consultant, and the subsequent work that would be authorized by 
amendment to this contract.   

 
(b) Performance.   The Services, and other duties of Consultant hereunder shall be performed promptly upon request by City, and each 

phase or task to be performed by Consultant shall commence upon the receipt by Consultant of a written Notice to Proceed.  The Consultant shall 
not undertake any work or portion of a task or phase prior to issuance by the City of a written Notice to Proceed for that task or phase of work.  
Consultant shall provide to the City, prior to commencing with the work, a task-by-task schedule of the Services to be performed, and will submit 
monthly updates to the schedule to the City to indicate progress on conducting the Services and adjustments to the work schedule.  Engineer shall 
perform all services under this Agreement to the prevailing engineering professional standards consistent with the level of care and skill ordinarily 
exercised by members of the engineering profession, both public and private, currently practicing in the same locality under similar conditions, 
including reasonable, informed judgments and prompt, timely action.   

 
(c) Additional Services. If Consultant determines that services outside the scope of Attachment “A” (“Additional Services”) are required 

or recommended, or that Consultant is being asked by City to perform services not covered by Attachment “A”, Consultant shall notify City that 
such services are Additional Services, and the cost associated with their performance and receive approval to perform such Additional Services 
prior to undertaking them. Additional Services shall be performed at the professional rates listed in Attachment “B”, or for a lump sum amount as 
agreed between the parties. 

 
(d) Consultant Responsibility.  Acceptance and approval of the work performed by Consultant or acceptance and approval of any report, 

document, or computer program by the City shall not constitute nor be deemed a release of the responsibilities and liability of Consultant for the 
accuracy and competency of Consultant’s work products, computer programs, or other documents, and services prepared/performed under this 
Agreement.  No approvals or acceptances by or in behalf of the City shall be deemed to be an assumption of such responsibility by the City for any 
defect, error or omission in said work products, computer programs or other documents and services as prepared/performed by Consultant. 

 
Consultant further agrees to correct documents or re-execute services as may be required when such documents or services required to 

be produced under this Agreement are found to be in error or contain defects or omissions at no additional costs to the City.  
 

Section 4. Compensation. 
 
(a)  Fee.  In exchange for Consultant ongoing performance of the initial phase of Services associated with Attachment “A” and the 

other duties and obligations under this Agreement, City shall pay to Consultant a fee (the "Fee") not to exceed $43,500. The Fee shall be the sole 
compensation due Consultant in connection with its rendition of the Services identified in Attachment “A”.  Payments to Consultant will be made 
by City from invoices submitted by the Consultant and shall be based on the percentage of the work performed by Consultant on the Project as of 
the date of the invoice. Invoices shall itemize the services performed between Base Services, Additional Services and expenses, as applicable. 
Invoices shall not be submitted more frequently than one time per month.    Invoices are due and payable thirty (30) days after receipt by the City. 

 
The Fee is to be paid on a not to exceed basis, in accordance to the schedule of values included in Attachment “B”, to include any and 

all expenses that may be incurred by Consultant in the performance of the Services associated with this Agreement. City shall not be obligated to 
reimburse Consultant for any additional expenses incurred by Consultant in connection with Consultant’s performance of such Services except in 
accordance with Section 3c of this contract.   Subsequent amendments to this Contract may be executed by the City to authorize additional fees for 
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the Consultant to provide the remainder of the Services in Attachment “A” that are not included in the initial Notice to Proceed, the schedule of 
value for which is shown in Attachment “C”. 
 

(b)  Taxes.  Consultant, and not City, shall be solely responsible for paying all required federal, state and local taxes related to any 
amounts received by Consultant pursuant to this Agreement.  City shall not withhold OASDI, Medicare or any federal, state or local income or 
other tax, make unemployment insurance contributions or obtain workers' compensation insurance on behalf of Consultant. 

 
(c)  Payments on account of Consultant’s Services shall be made to Consultant at its billing address indicated on the invoice, 30 days 

after invoice is received and approved for payment.  Invoices for payment of Services shall not be submitted to City more frequently than once per 
month. Billing shall include documentation of cost of Services rendered during the previous month.   Interest shall accrue on undisputed amounts 
which have not been and are past due, in accordance with the provisions of Section 2251.021 of the Texas Government Code, unless delay in 
payment is due to the fault of Consultant. 
 

Section 5. Independent Contractor.  Consultant shall at all times be an independent Consultant and nothing in this Agreement shall at 
any time be construed so as to create the relationship of employer and employee, principal and agent, partnership or joint venture as between 
Consultant and City.  Consultant shall have the entire charge, control and supervision of its performance of the Services.  Consultant will not have 
any authority to incur any obligation or bind or commit City to any Agreement, contract, or commitment or to waive, modify, or amend any rights 
of City under any Agreement, contract, or commitment, except as expressly authorized in writing by City. City shall not in any manner be 
answerable or accountable for:  (i) any violation by  Consultant  of any federal, state or local laws, regulations, ordinances, rules or orders; or (ii) 
for any injury, loss or damage arising from or out of any act or omission of  Consultant .   
 

Section 6. Governing Law.  This Agreement and the respective rights and obligations of the parties hereto shall be governed by and 
construed in accordance with the laws of the State of Texas, without regard to its conflicts of laws provisions. Venue and performance of this 
Agreement shall be in Burnet County Texas. 

 
Section 7. Successors and Assigns.  This Agreement and the terms, covenants, provisions and conditions hereof shall be binding upon, 

and shall inure to the benefit of, the respective heirs, successors and assigns of the parties hereto; provided, however, that Consultant may not 
subcontract or assign this Agreement without the prior approval of City. 

 
Section 8. Severability and Waiver. If any provision of this Agreement is held to be invalid or unenforceable for any reason, such 

provision shall be conformed to prevailing law rather than voided, if possible, in order to achieve the intent of the parties and, in any event, the 
remaining provisions of this Agreement shall remain in full force and effect and shall be binding upon the parties hereto. No failure or delay by 
either the City or Consultant in enforcing any provision of this Agreement shall operate as a waiver. 

 
Section 9. Limitation of Damages.  UNDER NO CIRCUMSTANCES WILL CITY BE LIABLE TO CONSULTANT OR 

CONSULTANT BE LIABLE TO CITY FOR ANY SPECIAL, INDIRECT, CONSEQUENTIAL, EXEMPLARY OR PUNITIVE DAMAGES.  
 
Consultant’s liabilities for damages under this Agreement are limited to a maximum of $500,000. Coverage set forth in the insurance 

requirement.  
 

Section 10. Compliance with Law.  Consultant agrees that it shall at all times fully comply with all laws, statutes, ordinances, rules, 
regulations and orders applicable to the Services or this Agreement. 

 
Section 11 Insurance. Consultant agrees to carry and maintain insurance in the following types and amounts for the duration of this 

Agreement. Consultant shall require each sub-consultant or subcontractor to provide the insurance coverage described herein and to provide 
certificates of coverage in advance of performing any work. 

 
(a)  Workers' Compensation and Employers' Liability coverage for employees of Consultant, if any, with limits consistent with statutory 

benefits outlined in the Texas Workers' Compensation Act (Art. 8308-1.01 et seq. Tex. Rev. Civ. Stat.) and minimum policy limits for Employers 
Liability of $100,000 bodily injury per accident, $500,000 bodily injury disease policy limit and $100,000 per disease per employee.  

 
(b)  Commercial General Liability with a minimum combined bodily injury and property damages per occurrence with a limit of 

$500,000 for coverages A & B.  The policy shall contain the following provisions: 
  
 1.  City listed as an additional insured, endorsement CG 2010 or its equivalent. 
 2.  Thirty (30) day Notice of Cancellation in favor of the City, endorsement CG 0205 or its equivalent. 
 3.  Waiver of Transfer of Rights of Recovery Against Others in favor of the City, endorsement CG 2404 or its equivalent. 

 
(c)   Automobile Liability Insurance for all owned, non-owned and hired vehicles with a minimum combined single limit of $500,000 

per occurrence for bodily injury and property damage.  Alternate acceptable limits are $250,000 bodily injury per person, $500,000 bodily injury 
per occurrence and at least $100,000 property damage liability per accident.  The policy shall contain the following endorsements in favor of City: 

 
 1.  Waiver of Subrogation endorsement TE 2046A or its equivalent. 
 2.  Thirty (30)-day Notice of Cancellation, endorsement TE 0202A or its equivalent. 

3. Additional Insured, endorsement TE 9901B or its equivalent.  
 
  (d) Professional Liability – $500,000.00 each claim and $1,000,000.00 in the aggregate on an occurrence basis.    

 
 Section 12 Indemnity. 
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Consultant hereby expressly agrees to indemnify and hold harmless the City and the City’s officers, agents and employees, from and against all 
expenses, claims, demands, costs, and causes of action,  including reasonable attorney’s fees for the defense of all claims and demands (collectively, 
“Costs”), to the extent directly caused by the negligent performance of Services in connection with this Agreement by Consultant, its officers, 
agents, employees and parties with whom it contracts, including Sub-Consultants, and from all Costs in connection with injury or property damages 
to the extent directly caused by the negligent performance of Services under this Agreement by Consultant, its employees, agents, representatives 
and parties with whom it contracts, including Sub-Consultants.  
 
 Section 13 Confidentiality.   
 
Consultant covenants and agrees that it shall not, at any time, directly or indirectly, divulge or disclose for any purpose whatsoever, confidential 
and proprietary information concerning the City that has been developed by the City, or obtained by Consultant from the City or disclosed to the 
Consultant by the City, as a result of the performance of the Consultant’s work, duties and obligations under this Agreement.  The parties stipulate 
that, as between them, the aforementioned matters are important, material, and confidential and gravely affect the effective and successful conduct 
of the business of the City and its goodwill, and that any breach of the terms of this section is a material breach of this Agreement. The parties 
further stipulate that no adequate remedy at law exists for a violation of this Section by Consultant and that therefore the City shall be entitled to 
injunctive relief against Consultant for such a violation. “Confidential and proprietary information” of the City shall include, but not be limited to, 
costs and pricing financial and technical information, ideas, designs, specifications, techniques, models, data, programs, documentation, processes, 
know-how, customer lists, marketing plans, and information discussed at any meetings in which the City is present. “Confidential Information” 
shall also include any individually identifiable information of Participants.   
 
It is agreed that the provisions of this Section 13 shall be applicable and enforceable unless the terms and conditions of this Section 13 are expressly 
waived on behalf of the City and reduced to an instrument in writing signed by the City.  
 
 Section 14.  Ownership and Use of Documents 
 
Consultant agrees that items such as plans, drawings, photos, designs, studies, specifications, data, computer programs, schedules, technical reports, 
or other work products which is/are specified to be delivered under this Agreement, and which is/are to be paid for by the City, is/are subject to the 
rights of the City in effect on the date of execution of this Agreement.  Subject to the last sentence in this section, these rights include the right to 
use, duplicate and disclose such items, in whole or in part, in any manner and for whatever purpose; and, to have others do so.  If an item produced 
by Consultant is copyrightable, Consultant may copyright it, subject to the rights of the City.  The City reserves a royalty-free, non-exclusive and 
irrevocable license to reproduce, publish, modify and use such items and to authorize others to do so.  Any reuse or modification of any item by 
the City shall be at the City’s sole risk and without liability or legal exposure to Consultant. Consultant shall mark all confidential or proprietary 
information as such prior to furnishing it to the City.  Notwithstanding anything to the contrary contained herein, the City agrees that all rights and 
licenses afforded to the City in this section are limited to the use by the City exclusively for the City and not commercially or with an intent to 
profit from such information, and the City agrees to keep such information confidential from all parties not directly involved in the permitted use 
of such information unless required to release the information pursuant to the Texas Public Information Act, Chapter 552, Texas Government Code. 
 
 Section 15.  Notice 
 
Invoices and working documents may be hand delivered or sent by regular first-class United States mail.  Working documents, progress reports, 
computer documents, computer files, or computer software may be sent through electronic mail (e-mail).  Except for  the information and/or 
documents specified above, any notice required to be given pursuant to this Agreement shall be in writing and shall be either delivered personally 
to the party to be notified, or sent by registered or certified mail, first class postage prepaid, return receipt requested, addressed to the party to be 
notified at such party’s address: 
 
 
 

 
Consultant: 
 
Doucet & Associates 
74018 Highway 71 West, Suite 160 
Austin, Texas 78735 
Attn:  Tom Curan, PE, Senior Project Engineer 
 
 
 
 
Marble Falls: 
 
City of Marble Falls, Texas 
800 Third Street 
Marble Falls, Texas 78654 
Attn:  Mike Hodge, City Manager 

 
Section 16. Entire Agreement.  This Agreement embodies the entire Agreement and understanding of the parties hereto with respect to 

the subject matter hereof and supersedes all prior and contemporaneous Agreements and understandings, oral or written, relating to said subject 
matter. This Agreement may not be amended or modified in any manner except by a written Agreement signed by each of the parties hereto. 
 

IN WITNESS WHEREOF, the parties hereto have executed and delivered this Agreement as of the day and year first above written. 
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CITY OF MARBLE FALLS: 
     
By:       
     Mike Hodge, P.E., City Manager 
 
 
CONSULTANT:   
 
By:       
      Tom Curan, P.E., Senior Project Engineer 
          
 
 
 



  
City of Marble Falls, Texas 

Council Agenda Item Cover Memo 
June 16, 2020 

 
  
Agenda Item: Executive Session 
Prepared By: Christina McDonald, City Secretary 
Department:   Administration 
 

AGENDA CAPTION 
EXECUTIVE SESSION 
CLOSE OPEN SESSION AND CONVENE EXECUTIVE SESSION Pursuant to §551.074 (Deliberation 
Regarding the Appointment, Employment, Employment Evaluation, Reassignment, 
Duties, discipline or Dismissal of a Public Officer or Employee or to Hear a Complaint or 
Charge Against an Officer or Employee)) of the Open Meetings Act. Tex. Gov’t Code, 
Council will meet in Executive Session to discuss the following: 
 

• City Manager Mike Hodge Annual Evaluation 
 

CERTIFICATION: 
 
I hereby certify that I have reviewed the proposed topic for the Executive Session 
described herein and, in my opinion, the Texas Open Meetings Act authorizes the 
Marble Falls City Council to meet in Executive Session and to deliberate regarding the 
subject matter contained in this cover memo. 
 
Signed this     day of     , 2020. 
 
       
City Attorney 
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